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Argentina 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. All types seen, including working capital 

adjustment, cash-free debt-free and NAV adjustments. 

2  Is there a collar on the adjustment? Collars not common. 

3  Who prepares completion balance sheet? Usually prepared by target company. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? Yes. 

6  Is a deposit common? Uncommon. 

7  Is an escrow common? Common.  

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. 

10  Is the MAE general or specific? Both seen. 

11  Quantification of MAE? Common. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Waterfall/blue pencil provisions uncommon. 

13  Non-solicit (of employees)? Common. 

14  Non-solicit (of customers)? Common. 

15  Broad access to books, records, management between 

sign and close? 

Common. 



 

 

Law and practice are as stated as at 1 March 2015. This information is highly summarised and should only be used as a general guide. 

It should not be taken as legal advice in any particular situation 
Argentina 6 

 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Uncommon. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Uncommon. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality generally quantified by a specific amount. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers increasingly common. Often limited to the actual knowledge and due 

enquiry of a specified list of senior management personnel. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Common. 

21  Is disclosure of data room common? Uncommon. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring- down 

certificate at completion common? 

Repetition at completion is common. Bring-down certificates not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and correct. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Commonly less than 100%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Entire agreement. 

27  What are the common exceptions to the cap? Key warranties often excepted (e.g. title, capitalisation, authority). Often tax and specific 

areas of concern, sometimes with specific higher caps. Separate caps can be negotiated. 

28  Is a deductible or basket common? Both common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï36 months common. Tax, labour and environmental liabilities 

usually tied to expiry of statute of limitations time-period. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Uncommon. 

34  Insurance proceeds? Uncommon. 

35  Third party recoveries? Uncommon. 
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Damages, Knowledge 

36  Obligation to mitigate damages? Uncommon. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Uncommon.  

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. New York law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. ICC. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Yes. Stamp tax is between 1% and 2% of the economic value of the transaction 

depending on the local jurisdiction. 
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Australia 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. Cash-free, debt-free and working capital 

adjustments are typical. NAV adjustments are also common. Some use of locked-box 

mechanisms to reduce or eliminate complexity of adjustments process recently. 

2  Is there a collar on the adjustment? Collars are not common. Sometimes a de minimis is agreed. 

3  Who prepares completion balance sheet? Usually prepared by the target company (i.e. buyer-controlled). 

4  Is the balance sheet audited? Not common. 

5  Is an earn-out common? Not very common. We are seeing more earn-outs to bridge the gap between forecast 

earnings views/valuations of seller and buyer. If used, earn-outs commonly capped. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Becoming more common. 

8  Is a break fee common? Uncommon, although we are seeing some in private deals. 1% (similar to public 

companies rules). 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Increasingly common, but typically only available where there is a long period between 

execution and completion. Also more common where a foreign seller or buyer is involved. 

10  Is the MAE general or specific? Both are seen. Often combined. 

11  Quantification of MAE? Not uncommon. Tend to encourage clients to be more specific. Often combined with a 

general MAE. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall / blue 

pencil provisions? 

Common. Waterfall/blue pencil provisions are common, as sometimes courts will read 

down the period. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 
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14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Generally used in private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating disclosure rarely permitted after execution. Notification of possible breach is 

common. In case of material breach, sometimes right to terminate but more commonly 

only indemnification/damages claim. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax indemnity, usually included in purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but are often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to the actual knowledge and due enquiry 

of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Always requested by buyers, but typically one of the most contested warranties. 

21  Is disclosure of data room common? Standard practice. 



 

 

Law and practice are as stated as at 1 March 2015. This information is highly summarised and should only be used as a general guide. 

It should not be taken as legal advice in any particular situation 
Australia 11 

 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates are not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and correct and (if acting for buyer) not misleading. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Cap often split between title, tax and other material warranties (100%) and other more 

general warranties (lower % cap, anywhere between 10% (auction deal) to 50%). Big 

deals will tend to have a lower aggregate cap. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Both seen regularly. 

27  What are the common exceptions to the cap? Key warranties are often exempted from the lower cap, but still subject to a 100% cap 

(e.g. title, capitalisation, authority, tax and sometimes some specific areas of concern). 

Usually a carve-out from all limitations (including cap) for fraud and deliberate non-

disclosure. 

28  Is a deductible or basket common? Common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Common to have 18 months for general warranties. Generally longer (about 4 years) for 

title, capitalisation, authority and tax warranties. 

31  Is warranty insurance common? Increasingly common. 
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Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Becoming more common. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Sometimes seen. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Required by law for contractual claim for damages, but failure to mitigate is still usually an 

express limitation on liability to the extent that loss increased as a result. 

37  Exclusion of consequential damages? Quite common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Sellers and buyers will negotiate for these respective positions. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Usually an Australian state law is chosen. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Litigation is more common, but arbitration becoming more common where parties from 

different jurisdictions. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Borne by buyer by law and very unusual to agree otherwise. The rate varies between 

asset sales and share sales and from state to state. Ranges from 0%ï5.75%. 
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Austria 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Yes. Purchase price adjustments usually based on a cash-free/debt-free mechanism 

(usually combined with (minimum) working capital adjustments or equity adjustments). 

2  Is there a collar on the adjustment? Usually not. 

3  Who prepares completion balance sheet? Usually buyer, whereas measures protecting sellerôs interests (e.g. inspection and 

objection rights/consultation obligations) are implemented. 

4  Is the balance sheet audited? Usually not, however, a review by auditors is common. 

5  Is an earn-out common? Not too common, although IP/IT related acquisitions tend to include earn-out provisions 

more frequently. 

6  Is a deposit common? No. 

7  Is an escrow common? Yes. 

8  Is a break fee common? No. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common, in particular in connection with transactions in the financial sector. 

10  Is the MAE general or specific? Depending on the negotiations. 

11  Quantification of MAE? Common. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Non-compete very common. 

Waterfall provisions not common. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Generally yes (to the extent permissible under applicable anti-trust laws). 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Common to update only such schedules that were not available at signing (e.g. contracts). 

Notification of possible breach seen. Breach might lead to right to terminate (usually 

depending on seriousness of infringement). 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Yes, seen in almost every transaction. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Often not quantified but defined in an abstract manner. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Often limited to actual knowledge and due and careful inquiry of key persons (e.g. 

managing directors). 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Yes. 

21  Is disclosure of data room common? Yes, although certain limitations may apply (e.g. only such facts are deemed disclosed as 

can be derived (i) using the efforts and having the knowledge of a common buyer, or (ii) 

from an individual document included in the data room, i.e. without having to read various 

documents and combine the information contained therein). 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Both repetition at completion and at all times between signing and completion seen. 

Bring-down certificates very uncommon. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

The general standard is true and accurate, whereas qualification (true and accurate in all 

material aspects) may apply. 
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24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation? 

No. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Usually 100% as to title (and potentially tax) and between 5% and 35% in respect of other 

liabilities. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Title and tax (in which case 100% cap applies) and certain covenants (e.g. non-compete). 

28  Is a deductible or basket common? Yes; basket is more common. 

29  Is a de minimis common? Yes, basically seen in every transaction (however, potentially not applicable to tax 

warranties). 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Usually between one and three years. 

Exceptions for fraud, tax, environmental and title warranties common. 

31  Is warranty insurance common? Not yet common in Austria, but increasingly seen. 

Reliance 

32  Do financiers seek to rely on buyersô due diligence 

reports? 

Yes, but not uncommon to disclose the report on a non-reliance basis only. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Very common. 

34  Insurance proceeds? Common for amounts actually received (or amounts that could have been received). 

35  Third party recoveries? Common for amounts actually received (or amounts that could have been received). 
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Damages, Knowledge Damages, Knowledge 

36  Obligation to mitigate damages? Obligation to mitigate damages required by law (and contractually specified). 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Common (exclusions relating to tax may apply). 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. 

Austrian law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

International investors tend to prefer arbitration. Common places of arbitration include 

Vienna, Zurich, Paris and London. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Usually paid by buyer. 
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Bahrain 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Uncommon. 

2  Is there a collar on the adjustment? No. 

3  Who prepares completion balance sheet? Usually buyer. 

4  Is the balance sheet audited? Yes. 

5  Is an earn-out common? No. 

6  Is a deposit common? Very rare. 

7  Is an escrow common? Very rare. 

8  Is a break fee common? No. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

No. 

10  Is the MAE general or specific? Not used. 

11  Quantification of MAE? Not used. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Yes but waterfall or blue pencil provisions uncommon. 

13  Non-solicit (of employees)? Yes, common in conjunction with non-compete. 

14  Non-solicit (of customers)? Yes, common in conjunction with non-compete. 

15  Broad access to books, records, management between 

sign and close? 

Yes, common. 
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16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Yes. Consequence is the ability to rectify and/or terminate. 

17  Is a separate tax covenant indemnity or tax deed 

common? 

No tax jurisdiction. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but not quantified other than for specific contract or 

transaction value. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Both actual and constructive and while not common, specific persons can be specified. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Very uncommon. 

21  Is disclosure of data room common? Very common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects common. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

No common cap. Deal-specific, usually capped at transaction value. 

26  Does the cap (and other limitations on liabilities) apply to Usually warranties only. 
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the whole agreement or just warranties (or other 

particular terms)? 

27  What are the common exceptions to the cap? Key warranties such as title, authority, capacity, key assets, contracts,etc. 

28  Is a deductible or basket common? Uncommon. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

1 to 2 years but no common carve-outs. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Becoming more common. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Not seen. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge Damages, Knowledge 

36  Obligation to mitigate damages? Common. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge 

has no effect on warranty/indemnity? 

Common if acting for seller not buyer. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes and Bahraini clients usually opt for Bahraini law. 
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40  Is litigation or arbitration more common? If arbitration, 

where?  

Arbitration becoming increasingly common. Bahrain entities will prefer the Bahrain courts 

for dispute resolution. If there is an offshore party to the transaction then as a 

compromise, parties likely to opt for arbitration at the Dubai LCIA Arbitration Centre 

(DIFC). 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? None. 
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Belgium 

Purchase Price 

1  Is a purchase price adjustment common? What type is 

common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. We commonly see adjustments for net 

(financial) debt and/or working capital. Adjustments for NAV are less common, except in 

certain specific industries (financial institutions). Fixed prices (locked box) are common. 

2  Is there a collar on the adjustment? Collars are not common, but not unheard of either. 

3  Who prepares completion balance sheet? This is usually prepared by the buyer. 

4  Is the balance sheet audited? Usually. 

5  Is an earn-out common? Not common, except in buyer-friendly circumstances and smaller transactions. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Common. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon (often heavily resisted by sellers). 

10  Is the MAE general or specific? If there is a MAE, it is usually target-specific but general in scope. 

11  Quantification of MAE? Not uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall provisions uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records, management between Not common, but not unseen either. NB: competition law issues around potential ᾶgun-
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sign and close? jumpingᾷ. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating the warranty disclosure and notification of possible breach between signing and 

closing common. It is however often agreed that the update must not prevent or limit 

purchaserôs right to indemnification. Purchaserôs right to walk away where material 

update/breach between signing and closing may be negotiated (in the absence of a MAE). 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Uncommon to have a separate tax deed or tax covenants. Tax warranties and specific tax 

indemnities are common. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but are sometimes not quantified. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are common. Often limited to the actual knowledge, after due 

enquiry, of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Common. 

21  Is disclosure of data room common? Common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates not common (and any other 

kind of closing certificate not common). 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and correct. 

Material Adverse Effect or ᾶin all material respectsᾷ qualifications applied at times, but not 

routinely. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Commonly 20%ï35% for warranties (other than key warranties (e.g. title, capitalisation, 

authority). Also not uncommon is a cap of 100% of the purchase price for the sellerôs 

liability under the purchase agreement (subject to certain carve-outs). 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority) from the warranty 

cap. Where there is fraud by the seller, the limitations (including cap) are not applicable. 

28  Is a deductible or basket common? Deductible is more often resisted and tipping basket more common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months common. Common to carve-out fraud. Tax, social 

security and key warranties commonly longer than general warranties (statute of 

limitations). Also environmental warranties can survive longer. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Not uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 
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Damages, Knowledge 

36  Obligation to Mitigate Damages? Required by law. 

37  Exclusion of consequential damages?  Increasingly common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Common to provide for a warranty from buyer that, except for the disclosures, it is not 

actually aware of any breach of the sellerôs warranties (at signing). 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Belgian law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Both are common. Arbitration location often in Belgium under local arbitration rules. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty. 



 

 

Law and practice are as stated as at 1 March 2015. This information is highly summarised and should only be used as a general guide. 

It should not be taken as legal advice in any particular situation 
Brazil 25 

 

Brazil 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common and may even be negotiated when signing and 

closing are simultaneous, in view of the length of time that may elapse from the date of the 

base balance-sheet for valuation purpose and the actual closing. Different types of price 

adjustments are seen, including cash-free debt-free, working capital and NAV 

adjustments. 

2  Is there a collar on the adjustment? Collars are not common, but not unheard of either. 

3  Who prepares the completion balance sheet? This is usually prepared shortly after the transaction closing by the buyer or an 

independent appraiser appointed by the buyer. 

4  Is the balance sheet audited? Except for listed companies, multi-national subsidiaries or entities involved in activities 

regulated by the government, most Brazilian companies are not audited. 

5  Is an earn-out common? Yes, especially in transactions where the sellers continue managing the target company 

after closing and in private equity transactions. 

6  Is a deposit common? Uncommon. 

7  Is an escrow common? The escrow account is the most common guarantee in private M&A transactions involving 

a Brazilian target business. A holdback is uncommon, even if in Brazil an escrow account 

can only be maintained with financial institutions which charge fees for their services. In 

Brazil it is common to have escrow funds applied in interest-bearing financial applications. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. But it is common to have transactions where signing and closing are 

simultaneous without condition. 

10  Is the MAE general or specific? Both are seen. Sellers usually demand it to be specific. 

11  Quantification of MAE? Uncommon. 
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Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common for a maximum term of 5 years with a clear definition of the applicable territory. 

Non-competes are also foreseen by law. Waterfall and blue pencil provisions are not 

common. For enforceability, it is expressly provided that the party bound by the non-

compete receives compensation. 

13  Non-solicit (of employees)? Common. 

14  Non-solicit (of customers)? Common, combined with non-compete. 

15  Broad access to books, records, management between 

sign and close? 

Common. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules is common, as is the insertion of a clause requesting seller to notify 

buyer of possible breach. May trigger termination or price adjustment. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have specific tax indemnity included in the purchase agreement. 

Representations & Warranties 

18  Materiality in representationsðhow is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers are common, but are often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers increasingly common. Usually including actual knowledge or matters 

that should have be known upon due inquiry. Listing individuals is not common. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Common. 

21  Is disclosure of data room common? Usually disclosure of the data room is not accepted as a liability limitation. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Both are common. In some cases the parties execute a closing memorandum or similar 

document addressing any amendments in the warranties and confirming those which have 

not suffered any changes. 
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23  What is the applicable standard? True in all material 

respects? Material Adverse Effect? 

Both are seen separately, but usually true and accurate in all material aspects. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Buyer often starts negotiations asking a cap of 100% of the purchase price. Some 

obligations, such as non-compete, may have a higher cap, depending on the size of the 

deal. Lower caps may be negotiated. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually the cap applies to all obligations of the agreement, except for certain obligations 

which, depending on the amount of the deal, may be excluded from the cap, e.g. non-

compete or confidentiality obligations. 

27  What are the common exceptions to the cap? Depending on the size of the deal, non-compete/non-disclosure provisions. 

28  Is a deductible or basket common? Both are common. Varies case-to-case. 

29  Is a de minimis common? It varies case by case but not uncommon. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Usually 5 years, in line with the statute of limitation for tax and labour liabilities. However, 

a reduced period is sometimes seen. 

31  Is warranty insurance common? Uncommon as it is still an expensive tool only recently introduced in the Brazilian market. 

Reliance 

32  Do financiers seek to rely on purchasersô due diligence 

reports? 

Financers will read the purchaserôs due diligence reports, but they may not rely only on 

these materials. It is not uncommon to have financers conducting a limited review and 

relying on their own analysis of balance sheet and financials. 
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Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Uncommon. 

34  Insurance proceeds? Uncommon. 

35  Third party recoveries? Uncommon. 

Damages, Knowledge 

36  Obligation to mitigate damages? Uncommon, except that generally sellers will ask buyers to commit to refrain from self-

denouncing certain unmaterialised pre-closing liabilities identified during the due diligence 

to the authorities after the closing. 

37  Exclusion of consequential damages? Common. By operation of law, consequential damages are excluded. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Usually claimed by seller, but often successfully resisted by buyers. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Brazilian law only allows for a choice of governing law where arbitration is the conflict 

resolution option in the contract. If litigation is chosen, it is not possible to make a choice 

of governing law. Where parties choose litigation, the jurisdiction of the proponent of the 

deal determines governing law. 

40  Is litigation or arbitration more common? If arbitration, 

where?  

Arbitration is more common. Location varies case-to-case. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? None. 
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Canada 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. Working capital adjustments most prevalent. Other 

adjustment metrics, including assets, cash and debt fairly common. Purchase price 

adjustments may be based on more than one metric. 

2  Is there a collar on the adjustment? Collars not common.  

3  Who prepares completion balance sheet? Usually prepared by buyer; however, becoming increasingly common for seller to prepare. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? Earn-outs not uncommon, although the majority of transactions do not include earn-outs. 

6  Is a deposit common? Uncommon. 

7  Is an escrow common? Relatively common. 

8  Is a break fee common? Uncommon. Break fees prominent in public transactions. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. 

10  Is the MAE general or specific? The MAE definition is typically general and tends to be forward-looking, but will often 

contain carve-outs. 

11  Quantification of MAE? Not common. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Blue pencil severance only available where portion being removed is trivial and 

not central to the provision; rarely used. 

13  Non-solicit (of employees)? Common. 

14  Non-solicit (of customers)? Common. 
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15  Broad access to books, records, management between 

sign and close? 

Common. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Common. Accuracy of representations at closing a common condition precedent. 

Obligation of target to notify buyer of breaches also common. A covenant requiring target 

to update disclosure schedules less common but not unusual. Consequences of breach 

specific to the transaction and any indemnity provisions. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Uncommon to include a separate tax covenant, but inclusion not unusual. A specific tax 

indemnity is commonly included in the purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers common and different materiality thresholds may be used for different 

representations. Materiality not typically quantified. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge commonly qualified as constructive knowledge (imposing obligations to 

conduct an express investigation, reasonable or due inquiry). Specific individuals usually 

identified. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Full disclosure representations (no untrue statements and no omissions) and/or US-style 

ó10b-5ô representations were included in 45% of deals in 2014 according to ABAôs 2014 

study. 

21  Is disclosure of data room common? Uncommon. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Common to repeat warranties at completion. Bring-down certificate from seller at 

completion common and may be a condition of closing. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

Both accurate óin all material respectsô and material adverse effect common. A 

combination of materiality standards, where different representations are subject to 

different materiality qualifications also common. 
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24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Cap amounts range from less than 10%ï100% of purchase price. According to the ABAôs 

2014 study, 25% of deals in 2014 included a 100% cap. The median cap, however, is 

40%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Caps commonly apply to indemnification obligations in the entire agreement. Other 

limitations on liabilities (including baskets) can also be imposed for breach of 

representations and warranties, breach of seller covenants and other items. 

27  What are the common exceptions to the cap? Common carve-outs for caps include (in descending order of frequency): fraud, taxes, due 

authorisation, intentional breach of representations, due organisation, title to assets, 

ownership of shares sold, capitalisation and breach of covenants. 

28  Is a deductible or basket common? Inclusion of a basket very common. According to ABAôs 2014 study, 92% of deals in 2014 

included a basket. óFirst Dollarô baskets are most prominent, followed by deductible basket 

and then a combination of the two. 

29  Is a de minimis common? An eligible claim threshold establishing a de minimis amount for any individual claim was 

included in 27% of deals in 2014 according to ABAôs 2014 study. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Survival of liability typically 24 months. A range between 12ï 24 months also common. 

Carve-outs will often be made for taxes, fraud, title to assets, ownership of shares, due 

organisation, breach of covenants, intentional or wilful breach, capitalisation, 

environmental and no conflict. 

31  Is warranty insurance common? Uncommon, but use of representation and warranty insurance increasing. 

Reliance 

32  Do financiers seek to rely on buyerôs due diligence 

reports? 

Uncommon but occasionally requested. 
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Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common. 

35  Third party recoveries? Common. 

Damages, Knowledge 

36  Obligation to mitigate damages? Uncommon to incorporate express requirement to mitigate losses in acquisition 

agreement. Duty to mitigate exists at common law for contractual breaches. 

37  Exclusion of consequential damages? Not unusual. According to ABAôs 2014 study, 44% of deals in 2014 excluded 

consequential damages while 11% included them. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

óAnti-sandbaggingô provisions (no party is liable if the party seeking indemnification had 

knowledge) ï not common. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Jurisdiction is usually related to location of the parties. Where silent, governing law is 

the jurisdiction in which the agreement was signed. 

40  Is litigation or arbitration more common? If arbitration, 

where?  

Litigation is generally more common, however, alternative dispute resolution provisions 

were included in 30% of deals in 2014 according to ABAôs 2014 study. Where those 

provisions were included, binding arbitration is predominant. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty in Canada. 
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Chile 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. All types seen, including working capital 

adjustment, cash-free debt-free, NAV adjustments, earn-out adjustments and others. 

2  Is there a collar on the adjustment? Collars not common. 

3  Who prepares completion balance sheet? Usually buyer; sometimes target company. 

4  Is the balance sheet audited? Not necessarily, although generally seen in practice. 

5  Is an earn-out common? More common in private equity transactions where sellers continue to manage target 

company after closing, but also in M&A transactions. Less common where seller 

completely exiting. 

6  Is a deposit common? Both deposit and escrow are reasonably common. 

7  Is an escrow common? Reasonably common. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. 

10  Is the MAE general or specific? Both seen. 

11  Quantification of MAE? Although seen, fairly uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Waterfall provisions uncommon. 

13  Non-solicit (of employees)? Common. 

14  Non-solicit (of customers)? Common. 
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15  Broad access to books, records, management between 

sign and close? 

Common. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Common to update disclosure schedules, but normally limited to things like lists of 

contracts. Notification of possible breach common. In cases of material breach, right to 

adjust purchase price or to terminate the agreement. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax indemnity, usually included in purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen although not usually quantified (except by certain 

sophisticated sellers). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

All alternatives can be seen, although usually limited to actual knowledge and due enquiry 

of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Common, but sophisticated sellers try to avoid it. 

21  Is disclosure of data room common? Common, but generally resisted, except in auctions. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificate is also common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects common but often carve-out for some 

fundamental representations which must be absolutely clean and true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Depends on type of deal. In general buyer will ask for 100% but possible to negotiate 

down. Ranges from 15%ï100% (mostly less than 100%). 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Both seen regularly, but depends on sophistication of the parties (most commonly applies 

to the whole agreement but for certain specific carve-outs). 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority). Often tax, labour, 

environmental and specific areas of concern, sometimes with specific higher caps. 

Separate caps can be negotiated. Normally gross negligence and wilful misconduct also 

excluded. 

28  Is a deductible or basket common? Both common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months common. Common to carve-out labour, tax, 

environmental and some specific areas of concern. Fraud covered by law. 

31  Is warranty insurance common? Uncommon. No insurance policies in Chile can be automatically redeemed after breach. 

Reliance 

32  Do financiers seek to rely on buyerôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Uncommon. 

34  Insurance proceeds? Increasingly common for actually received. 

35  Third party recoveries? Increasingly common for actually received. 
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Damages, Knowledge 

36  Obligation to mitigate damages? Common. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Normally silent in this regard. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, but subject to Chilean public policy rules. Common governing law is Chilean and also 

New York law. 

40  Is litigation or arbitration more common? If arbitration, 

where?  

Arbitration more common. Santiago Chamber of Commerce normally appointed, or 

alternatively ICC or AAA in New York, Miami. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty payable. 
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Colombia 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. All types are seen, including working capital 

adjustment, cash-free debt-free. Locked box accounts are uncommon in less complex 

deals. 

2  Is there a collar on the adjustment? Collars are not common, but not unheard of either. 

3  Who prepares completion balance sheet? This is usually prepared by the target company. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? Not yet common. More common in acquisitions of assets. 

6  Is a deposit common? Uncommon. 

7  Is an escrow common? Increasingly common. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Increasingly common, especially where there is a long period between signing and 

closing. 

10  Is the MAE general or specific? The MAE definition is usually general and forward-looking, but sometimes includes 

specific carve-outs. 

11  Quantification of MAE? Increasingly common. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Increasingly common due to relaxation of the competition authorityôs policy on the subject. 

13  Non-solicit (of employees)? Common. 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Common, except in concentrated markets (in which case full access is granted only after 

competition authority has cleared the transaction or to the óclean teamô which is an 

impartial third party bound by strict confidentiality protocols regarding the critical sensitive 

information submitted by the seller). 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules and notification of possible breach is becoming increasingly common. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax indemnity, usually included in purchase agreement. 

Representations & Warranties 

18  Materiality in representationsðhow is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but are often not quantified (other than specific 

warranties e.g. contract value). Preferable to have a quantified materiality threshold. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers not uncommon, but usually applicable to specific representations. 

Usually limited to actual knowledge after due inquiry of specific individuals. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Sophisticated sellers try to avoidïand if pressured will accept if limited to fraud or intention 

to mislead. 

21  Is disclosure of data room common? Generally resisted. Not common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Yes, by way of a bring-down certificate. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Ranges typically around 15%ï30% of purchase price. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually just to misrepresentations and sometimes to special indemnities. 

27  What are the common exceptions to the cap? Fraud, fundamental representations (e.g. title, capitalisation, authority) and specific areas 

of concern. Increasingly common to leave FCPA or anti-bribery representations uncapped. 

28  Is a deductible or basket common? Baskets are becoming widely accepted; deductibles less so. 

29  Is a de minimis common? Increasingly common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï36 months common. Tax, labour and environmental are liabilities 

usually tied to expiration of statute of limitations. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Becoming more common. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Becoming more common. 

34  Insurance proceeds? Becoming more common. 

35  Third party recoveries? Becoming more common. 

Damages, Knowledge 

36  Obligation to mitigate damages? Becoming more common. 

37  Exclusion of consequential damages? Common (although probably unnecessary in most cases as under Colombian law only 

direct, foreseeable damages are indemnifiable). 
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38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Agreement usually silent on this point. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, if disputes under the agreement are validly referred to international arbitration (which 

requires a significant connection with a jurisdiction other than Colombia, e.g. a party 

incorporated abroad). Aside from Colombian law, New York law is a popular choice. 

40  Is litigation or arbitration more common? If arbitration, 

where?  

Domestic arbitration under Bogota Chamber of Commerce Rules is more common. In 

larger deals arbitration under ICC rules, in a venue that is considered neutral. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty applies. 
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Czech Republic 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. Various methods applicable, cash-free debt-free 

adjustments and NAV adjustment most frequent. 

2  Is there a collar on the adjustment? Collars not common. 

3  Who prepares completion balance sheet? Usually target or buyer. 

4  Is the balance sheet audited? Usually. 

5  Is an earn-out common? Limited to transactions where sellers are continuing in the management of target after 

closing. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Common. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon. 

10  Is the MAE general or specific? Both seen. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but difficult to get from private equity sellers or in some sector segments. 

Waterfall/blue pencil provisions not common. 

13  Non-solicit (of employees)? Common (in conjunction with non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Not uncommon. Depends on sophistication of parties. Common for private deals but 

frequent resistance from sellers. NB: competition law issues around potential ógun-

jumpingô. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules is common but limited to things like lists of contracts. Notification of 

possible breach is common. Where material breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common. 

Representations & Warranties 

18  Materiality in representations - how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but often not quantified (other than specific 

warranties, e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to actual knowledge and due enquiry of a 

specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Still commonly requested by buyers, but often resisted by sellers. 

21  Is disclosure of data room common? Common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects common but often carve-out for fundamental 

representations which must be absolutely true and accurate. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Commonly less than 100%. Mid-cap and larger deals see lower caps, e.g. 20%ï50%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Key warranties (e.g. title) typical, often tax and environmental indemnities and other 

specific indemnities. Separate caps common. 

28  Is a deductible or basket common? Both common (to exclude small claims). 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 12ï24 months common. Common to carve-out fraud. Tax commonly 

longer than general warranties, usually matches statutory limitation of 3 years. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on buyerôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Common. 

37  Exclusion of consequential damages? Common. 
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38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Often silent. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Czech law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration more common. Prague Arbitration Court (Arbitration Court allocated to Czech 

Economic and Czech Agricultural Chambers) or ICC. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty payable. 
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Egypt 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. Market practice sees different types (including 

working capital adjustment, cash-free, debt-free and EBITDA). 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? The buyer is usually responsible for ensuring the target company prepares this and has it 

audited by a third party auditor. 

4  Is the balance sheet audited? Usually. 

5  Is an earn-out common? Quite common in private equity transactions when the sellers continue to manage the 

target company after closing. Not common where the seller is completely exiting, though 

market practice has seen a few cases of earn-out in such scenarios more recently. 

6  Is a deposit common? Not common. 

7  Is an escrow common?  Common. 

8  Is a break fee common?  Not common. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. 

10  Is the MAE general or specific? Usually general, though market practice is beginning to see specific. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Blue pencil common. Waterfall uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with non-compete). 
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14  Non-solicit (of customers)? Common (in conjunction with non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Access is common, óbroad accessô varies deal-to-deal. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Not common to update warranty disclosure. Notification of possible breach also 

uncommon. In cases of material breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax warranties, usually included in the purchase agreement. 

Representations & Warranties 

18  Materiality in representationsðhow is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen, but often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualification uncommon for private deals. Common for private equity deals 

(generally not with respect to a specific group of people, but with regard to constructive 

knowledge and due enquiry). 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Still commonly requested by buyers, but often resisted by sellers. 

21  Is disclosure of data room common? Uncommon. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion and at all times between signing and completion common. Bring-

down certificates at completion uncommon. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True, correct and accurate in all material respects is common, but often carve-out for key 

representations and warranties (which must be true, correct and accurate without any 

qualification). 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

Uncommon. 



 

 

Law and practice are as stated as at 1 March 2015. This information is highly summarised and should only be used as a general guide. 

It should not be taken as legal advice in any particular situation 
Egypt 47 

 

representation. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Ranges from 10%ï40% of purchase price. Key warranties, such as on tax, employment 

and environmental, generally unlimited or limited to 100% of purchase price. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only.  

27  What are the common exceptions to the cap? Key warranties are generally excepted (e.g. title, capacity, authority). Fraud and gross 

negligence are also excepted. Often specific areas of concern, such as tax, employment 

and environmental, sometimes with specific higher caps. 

28  Is a deductible or basket common? A basket is common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months common. Common to carve-out key warranties (e.g. 

title, capacity, authority, tax, employment and environmental) as well as fraud and gross 

negligence. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchasersô due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common (net of any cost, including legal fees, for recovery of insurance proceeds). 

35  Third party recoveries? Common (net of any cost, including legal fees, for third party recoveries). 

Damages, Knowledge 

36  Obligation to mitigate damages? Required by law. Not common to reiterate the obligation in the purchase agreement. 
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37  Exclusion of consequential damages? Required by law. Not common to reiterate such obligation in the purchase agreement. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity?  

It is common to include provisions that there is no liability if the buyer had knowledge and 

such knowledge is established by the disclosures made in the disclosure letter. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, if not contrary to public policy. Egyptian law often chosen. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. National or international arbitration (usually ICC or LCIA), 

depending on the nationality of the parties. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? The sale of shares is subject to a stamp duty tax at the rate of one per thousand paid by 

the buyer and one per thousand paid by the seller. 
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France 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. Choice of adjustment method generally depends on 
the calculation methods of the purchase price and the type of business operated by the 
target. Net debt (or net cash) and working capital adjustments are common. Net assets 
value adjustments are less common. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? Buyer usually has responsibility to ensure target company prepares this, but seller also 

taking responsibility also seen especially where the seller is continuing e.g. in owner-

managed companies with earn-out arrangements. 

4  Is the balance sheet audited? Not necessarily. Third-party experts used, as designated by the parties, to review closing 

balance sheet if there is a dispute between the parties regarding calculation of the 

purchase price adjustment (art. 1592, French Civil Code). 

5  Is an earn-out common? Yes, when the sellers continue managing the target company after closing; otherwise fairly 

uncommon. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Yes for the purpose of securing both the purchase price adjustment and the 

indemnification obligations of the seller under the representations and warranties, specific 

indemnification cases and breach of covenants. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. Scope/definition of the MAE is often an issue and subject to negotiation. 

10  Is the MAE general or specific? Both are seen. Depending on the negotiations, the scope and definition of the MAE are 

key and often subject to negotiation. 

11  Quantification of MAE? Uncommon (even if seen sometimes in certain transactions). 
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Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. 

13  Non-solicit (of employees)? Common. 

14  Non-solicit (of customers)? Common. Duration is generally similar to non-compete. 

15  Broad access to books, records, management between 

sign and close? 

Not common. Risk of de facto management by the buyer under French law. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating disclosure schedules and notification of possible breach between signing and 

closing common. However it is usually agreed that disclosure must not prevent or limit 

buyerôs right to indemnification. Purchaserôs right to walk away where material 

update/breach between signing and closing may be negotiated (issues linked to MAE). 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax representations and warranties and specific indemnification included 

in the general representations and warranties. However, also common to have specific tax 

indemnity when a specific tax risk has been identified in the due diligence and specific 

indemnification period aligned on applicable statute of limitations for tax matters. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly used but often not quantified (other than specific 

warranties e.g. contract value or representations regarding actions or events in the interim 

period). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are common and usually negotiated. Often limited to the actual 

knowledge of a limited group of persons including the management and individuals who 

handled the due diligence process on seller/target side. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Common. 

21  Is disclosure of data room common? Uncommon. 
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Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition of the representations and warranties at completion is common. Bring-down 

certificates at completion common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but for fundamental representations 

it must be absolutely true. Often negotiated. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

10%ï30% for general cap. Key warranties and/or specific indemnities are usually not 

capped or capped at 100%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Key representations and warranties often excepted (e.g. title, ownership, authority, good 

standing, etc.) Often tax and specific areas of concern (treated as specific indemnities) 

depending on key findings in due diligence also expected with specific, separated caps or 

no cap. 

28  Is a deductible or basket common? Both common (50/50). 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

From 12ï36 months for general representations and warranties except for tax, social 

security and environmental matters or key representations and warranties/specific 

indemnities for which statute of limitations usually applies (+x months). Exception for 

breach of competition laws/compliance matters to be considered. 

31  Is warranty insurance common? Uncommon. 
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Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Becoming common. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common 

34  Insurance proceeds? Common. 

35  Third party recoveries? Common. 

Damages, Knowledge 

36  Obligation to mitigate damages? Common. 

37  Exclusion of consequential damages?  Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity?  

Common to provide for a representation from buyer that, except as disclosed in the 

purchase agreement, it is not aware of any breach of representations at time of closing. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, choice of governing law allowed but generally accepted market practice that French 

law applies for French target companies. 

40  Is litigation or arbitration more common? If arbitration, 

where?  

Both are common (50/50). Arbitration common with foreign buyers/sellers and local courts 

are common with local buyers/sellers. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Stamp duty applies. Usually borne and paid by buyer but shared payment can be 

negotiated (yet both parties remain liable for payment towards the French tax authorities). 

Stamp duties are equal to 0.1% of portion of purchase price paid to each seller for the 

transfer of shares in French corporations (SA) or French simplified corporations (SAS) and 

3% of the portion of purchase price paid to each seller exceeding EUR23,000 for the 

transfer of shares in French limited liability companies (SARL). 
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Germany 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. Cash-free debt-free adjustments are normal. 

Working capital and NAV adjustments are also common. Sellers often try to push for 

locked-box structure with no post closing adjustment. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? In a sellersô market, this is usually prepared by the seller; in a buyersô market, usually 

prepared by the buyer. 

4  Is the balance sheet audited? Usually. 

5  Is an earn-out common? Uncommon for larger deals, sometimes seen in mid-cap deals with private individuals as 

sellers. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Not uncommon. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon 

10  Is the MAE general or specific? Both are seen. 

11  Quantification of MAE? Not uncommon. Sometimes seen as a reference to sales or EBITDA effect. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. 

13  Non-solicit (of employees)? Common in international transactions (in conjunction with a non-compete). 
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14  Non-solicit (of customers)? Not common in national transactions. 

15  Broad access to books, records, management between 

sign and close? 

Generally yes in private transactions, but avoiding a set-up which could be interpreted as 

taking over control of the target. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Uncommon. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Almost universal. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but are often not quantified (other than specific 

warranties, e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to the actual knowledge and due enquiry 

of a specified list of senior management/deal team. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Uncommon. 

21  Is disclosure of data room common? Common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion for some warranties (e.g. title, capacity) is standard. Repetition of 

operational warranties at completion is common, but not standard. Bring-down certificate 

is not common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Common cap amount typically between 10%ï25%. Title to shares often capped at amount 

of purchase price. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Generally to operational warranties and damage claims, more rarely whole agreement. 

27  What are the common exceptions to the cap? Key warranties (e.g. title), typically, tax and environmental indemnities and other specific 

indemnities are excluded. Staggered caps are common. 

28  Is a deductible or basket common? Both are common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of one full accounting cycle after completion, i.e. 12ï24 months common. 

Typically longer periods for title. Fraud and intentional behaviour is carved out. Tax is 

commonly longer than general warranties, as well as environmental indemnities. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Not uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Required by law. 

37  Exclusion of consequential damages? Common. 



 

 

Law and practice are as stated as at 1 March 2015. This information is highly summarised and should only be used as a general guide. 

It should not be taken as legal advice in any particular situation 
Germany 56 

 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Common. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. German law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. Germany or sometimes Switzerland. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty payable. Notarisation fees for transfer of shares in a limited liability 

company paid by buyer. 
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Hong Kong 

Purchase Price 

1  Is a purchase price adjustment common? What type is 

common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. All types seen, including working capital 

adjustment, cash-free, debt-free, NAV adjustments. 

2  Is there a collar on the adjustment? Collars are not common. May be required where public company. 

3  Who prepares completion balance sheet? Usually prepared by target company. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? More common in private equity transactions when sellers continue to manage the target 

company after closing. Less common where seller is completely exiting. Earn-outs 

commonly capped. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Commonly used by private equity investors and strategic buyers. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon, typically only available where there is a long period before execution and 

completion, or a foreign seller. 

10  Is the MAE general or specific? Both seen. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall provisions uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Generally get this for private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules is common but limited to things like lists of contracts. Notification of 

possible breach is common. Where material breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Becoming increasingly common. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to the actual knowledge and due enquiry 

of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Common. 

21  Is disclosure of data room common? Becoming more common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificate not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Buyer will ask for 100% but possible to negotiate down. Ranges from 10%ï100%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Both seen regularly. 

27  What are the common exceptions to the cap? Key warranties often excepted (e.g. title, capitalisation, authority). Often tax and specific 

areas of concern, sometimes with specific higher caps. Separate caps can be negotiated. 

28  Is a deductible or basket common? Becoming more accepted in market. 

29  Is a de minimis common? Becoming more common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months common. Common to carve-out fraud. Tax is commonly 

longer than general warranties. 

31  Is warranty insurance common? Uncommon but has been used in private equity exits. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Becoming more common. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Not commonly seen. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Not usually express. Required by law. 

37  Exclusion of consequential damages? Quite common. 
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38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Often silent. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Hong Kong is the most common law, but other common law jurisdictions, e.g. English law, 

sometimes used. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. Hong Kong predominately chosen but will typically carve-out 

court or administrative action (e.g. injunction). 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Common to share stamp duty payable in Hong Kong. 0.2% of the greater of the purchase 

price and value (usually determined as NAV). 
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Hungary 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. Cash-free, debt-free adjustments usual, and 
working capital adjustments also common. 

2  Is there a collar on the adjustment? Collars not common. 

3  Who prepares completion balance sheet? Usually prepared by buyer. 

4  Is the balance sheet audited? Usually. Audited by targetôs auditor or buyerôs financial advisor. 

5  Is an earn-out common? Not common if seller completely exits. However, sometimes used if the sellers continue to 

manage the target after closing and in private equity transactions. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Common to cover breach of the warranties and any other of the sellerôs contractual 

obligations. 

8  Is a break fee common? Not common at all. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. 

10  Is the MAE general or specific? Specific more common. 

11  Quantification of MAE? Increasingly seen. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall/blue pencil provisions uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Common for private deals, but avoid structures which could be interpreted as taking over 

control of the target if merger control approval for the deal is required. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Common. But usually any update or disclosure made after signing does not limit the 

liability of seller or restrict buyerôs rights, unless otherwise specifically agreed. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Very common to have tax representations and warranties or relevant indemnity, usually 

included in purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality is usually defined on case-by-case (i.e. per representation) basis, and usually 

quantified by an amount. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers growing. Often limited to the actual knowledge of a specified list of 

senior management of target and of specific representatives of seller. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Still commonly requested by buyers, but often resisted by sellers. 

21  Is disclosure of data room common? Becoming more common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificate is not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as percentage of 

purchase price)? 

The typical range is between 10-30% of the purchase price. As regards ownership, usually 

capped at 100% of purchase price. Local law has mandatory restrictions on the limitation 

of liability (e.g. liability for fraud or wilful actions may not be limited). 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Key warranties often excepted (e.g. title, authority). Often tax, specific areas of concern or 

identified liabilities uncapped or with higher caps. 

28  Is a deductible or basket common? Tipping basket more common that deductible. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months, with the exception of basic warranties (e.g. title, 

ownership, authority) which are unlimited, and tax and sometimes environmental 

warranties, which usually survive for the period of the applicable statute of limitations. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on buyerôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 
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Damages, Knowledge 

36  Obligation to mitigate damages? Required by law. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Often silent. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Hungarian law commonly chosen if the target is Hungarian or if seller is a Hungarian 

private person/s. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is much more common. For Hungarian law-governed agreements, typically the 

Permanent Arbitration Court of the Hungarian Chamber of Commerce and Industry.  

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No. Each party pays its own costs and taxes. 
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India* 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common, but where the transaction involves a share sale 

between residents and non-residents, the structuring of the adjustments needs to be 

carefully considered as Indian foreign exchange regulations: (i) impose floor/caps on 

pricing of share transfers involving non residents and residents; (ii) require consideration 

to be paid simultaneously with a transfer of shares. Purchase price adjustments, therefore, 

are limited by regulatory constraints. Where agreed, cash-free debt-free adjustments are 

unusual and working capital adjustments are more common. 

2  Is there a collar on the adjustment? Often - where a purchase price adjustment is agreed - this is based on a collar. 

3  Who prepares completion balance sheet? The seller usually prepares the completion balance sheet. 

4  Is the balance sheet audited? This is sometimes audited by the targetôs auditor and/or the buyerôs financial advisor, but 

typically only limited review. 

5  Is an earn-out common? Relatively common where the seller has a continued management role in the target 

following the acquisition, but uncommon in scenarios involving a complete exit by the 

seller. Structuring of the earn out needs to be carefully considered where the share 

transfer involves resident and non-resident entities, as Indian foreign exchange 

regulations limit deferred consideration payments by non-residents to residents. 

6  Is a deposit common? Not common. In share transfers between resident and non-resident entities, regulatory 

approvals will be required for remitting a deposit/advance consideration. 

7  Is an escrow common? Usually resisted by sellers and relatively uncommon, unless there are concerns 

surrounding the sellerôs financial strength or where specifically identified material liabilities 

exist or are apprehended in respect of the target. Where an escrow is agreed, it is usually 

limited to a percentage of the sale consideration and retained to cover specific 

indemnities. Where the transaction involves resident and non-resident entities, prior 

regulatory approval will be required. 

8  Is a break fee common? Uncommon. There may also be regulatory challenges to enforcing a break fee. 
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Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. 

10  Is the MAE general or specific? Where agreed to be provided, a MAE condition is usually general rather than specific. 

11  Quantification of MAE? Increasingly, the MAE condition is sought to be quantified, and is typically linked to a 

threshold of a certain financial parameter. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall / blue 

pencil provisions? 

A non-compete is common, particularly if the seller has a management role. Blue pencil 

provisions in the context of non compete provisions are common, as Indian laws legislate 

against agreements in restraint of trade, unless the non compete is provided in connection 

with a sale of goodwill. In any event, a reasonability test is applied to the drafting of non-

compete obligations in Indian law agreements, i.e. non-compete obligations must be 

ñreasonableò. 

13  Non-solicit (of employees)? A non-solicit obligation in respect of employees is common. 

14  Non-solicit (of customers)? A non-solicit obligation in respect of customers is common. 

15  Broad access to books, records, management between 

sign and close? 

Provision of access rights to company data and records between signing and closing is 

common, however these may have to be limited if there are merger control/competition 

considerations. 

16  Is it common to update warranty disclosure or notify of 

possible breach? 

It is standard practice to permit the sellers to provide an updated disclosure letter 

immediately prior to closing, in respect of matters arising between signing and closing. 

Any disclosures made prior to signing (in respect of pre-signing matters) and between 

signing and closing (for matters arising between signing and closing) qualify the sellerôs 

warranties. Obligations to notify the buyer of potential breaches are common, and it is 

common for the buyer to seek a walk away right if the updated disclosures result in a 

MAE. In certain cases, the buyer retains the right to reject certain disclosures not 

acceptable to it and pass on the burden of such disclosures to the seller. 

17  Is a separate tax covenant / indemnity or tax deed Common for the buyer to obtain tax warranties and an indemnity, though this is usually 
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common? addressed in the acquisition agreement, rather than a separate tax deed. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

A general materiality qualifier for all warranties is uncommon, and usually, only certain 

warranties are qualified by materiality. Where a materiality qualification is included for a 

warranty, this is not usually quantified by an amount. Note however, that it is common for 

certain warranties to only apply in respect of material arrangements or assets, and some 

of these may be quantified by a quantified amount e.g., material contracts, material assets 

or key employees. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are usually defined with reference to the knowledge, assuming due 

enquiry, of the sellers and its board of directors (common) or identified senior 

management of the target (less common). 

20  Is a warranty that there is no materially misleading / 

omitted information common? 

Commonly provided, though sellers are increasingly resisting this warranty, particularly 

where it relates to the provision of all information necessary for the buyer to make its 

investment decision. 

21  Is disclosure of data room common? Data room disclosure is relatively uncommon, though it is common to permit disclosures to 

reference documents in the data room. Typically, however, data room disclosure is a 

heavily negotiated item, and is more likely to be accepted in a competitive bid situation. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion / at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

While repetition of warranties at completion is common, it is uncommon to agree that 

warranties shall be repeated at all times between signing and completion. A bring down 

certificate at completion is common, and usually forms part of the letter from the seller 

confirming satisfaction of conditions precedent. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

The applicable standard is usually for warranties to be true, accurate and not misleading, 

subject to disclosures, with: (i) specified warranties being qualified by materiality; and (ii) 

fundamental warranties being unqualified. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

Not common, but sometimes used. 
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one partyôs obligation to close as well as in one or more 

representation. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

The cap amount varies widely, depending upon partiesô negotiating positions. Typically, 

the variation is in a range of 20%-100% (though typically, a cap of less than 80% is 

agreed), with fundamental or key warranties being uncapped or subject to a higher cap. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

This depends to a large extent upon the sophistication of the parties, but is typically only 

for warranties. 

27  What are the common exceptions to the cap? Fundamental warranties (title, authority, capacity), fraud, identified material liabilities and 

specific indemnity items (e.g., tax, environmental), if any. 

28  Is a deductible or basket common? A basket is common, but there is divergent practice on whether the basket is tipping or 

deductible. This is often influenced by the buyerôs comfort with the due diligence, the 

liability cap and disclosures. 

29  Is a de minimis common? A de minimis is common, and usually expressed as a monetary amount. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, fax, key warranties)? 

Contractual liability for breach of warranties usually survives for between 18-36 months for 

most warranties (environmental may extend to 60 months depending on the sector of the 

target), 7 years or more for tax and indefinitely where the warranties related to the 

absence of fraud or are fundamental warranties (title, authority, capacity). Liability for 

breach of covenants etc. is usually not limited in time by contract. 

31  Is warranty insurance common? Not common, but we are seeing increasing interest in obtaining warranty insurance. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Acquisition financing from banks is subject to regulatory restrictions in India and therefore, 

this issue does not usually arise. However, where financing is provided in connection with 

the transaction structure, lenders would rely on the buyerôs due diligence report. 
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Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Not common. 

34  Insurance proceeds? Relatively common. 

35  Third party recoveries? Relatively common. 

Damages, Knowledge 

36  Obligation to mitigate damages? Common. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty / indemnity? 

Not common, though often a sellerôs starting position. Typically, exclusion of liability for 

buyerôs knowledge is limited to the disclosure letter and sometimes (rarely) the data room. 

Usually, acquisition agreements would contain an express statement that the buyerôs 

knowledge would not affect its ability to claim for breach of warranties. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. However, where the transaction involves an Indian target, the acquisition agreement 

is usually governed by Indian law, though in rare instances, English law is chosen in cross 

border transactions. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common than litigation. Where the acquisition involves both residents 

and non-residents, a neutral arbitration venue is usually preferred, typically Singapore or 

London. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Typically, stamp duty costs are borne by the buyer. 
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Indonesia 

Purchase Price 

1  Is a purchase price adjustment common? What type is 

common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. For more sophisticated deals cash-free debt-

free adjustments are normal. Working capital and NAV adjustments are also common. On 

deals with less sophisticated parties adjustments are not common. 

2  Is there a collar on the adjustment? Collars not common. Sometimes a de minimis is agreed where the parties are more 

sophisticated. 

3  Who prepares completion balance sheet? The buyer usually has the responsibility to ensure the target company prepares the 

balance sheet. 

4  Is the balance sheet audited? Typically reviewed but not fully audited. 

5  Is an earn-out common? Not common at all. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Not common unless using an escrow arrangement where a deposit is payable in an 

auction process. 

8  Is a break fee common?  Uncommon. 

Conditions Precedent 

9  Express MAE completion condition? Uncommon, typically resisted. Much depends on the sophistication of the sellerôs lawyers 

as to whether this might be slipped in. Arguably from a buyerôs perspective this is prudent 

to have in Indonesia (given the long period for closing and unknowns). 

10  Is the MAE general or specific? Uncommon, typically resisted. 

11  Quantification of MAE? Uncommon. Usually very general (no examples of use or objection to use is known). 
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Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Waterfall provisions, etc. uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Not uncommon. Depends on the sophistication of the parties. Some sellers resist and limit 

for transitional purposes only. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Uncommon to update warranty disclosure. Notification of breach is common ï usually by 

default. Where material breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax indemnity, usually included in purchase agreement. Usually short-

form. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen and often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are common. Generally limited to a group of persons. Arguments still 

prevail over actual knowledge or knowledge after due enquiry (prior to signing of the 

agreement). 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Sophisticated sellers try to omit this representation and if pressured limited to fraud or 

intention to mislead. 

21  Is disclosure of data room common? Becoming more common and generally in auctions, etc. (especially where there is a virtual 

data room). 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates very common. 
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23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Buyer will ask for 100%. If an offshore firm (or an Indonesian firm affiliated with an 

offshore firm) is advising, usually a lesser percentage for business warranties, e.g. 50%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Both seen regularly, depending on sophistication of parties. 

27  What are the common exceptions to the cap? Key warranties often excepted (e.g. title, capitalisation, authority). Often tax and specific 

areas of concern, sometimes with specific higher caps. Separate caps can be negotiated. 

Sometimes fraud excluded. 

28  Is a deductible or basket common? A basket is common. 

29  Is a de minimis common? Individual de minimis is common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months common. Common to carve-out fraud. Tax commonly 

longer than general warranties (5ï7 years). 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Not yet but most deals financed on balance sheet. Likely to become increasingly common. 
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Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Not commonly seen. 

34  Insurance proceeds? Common. 

35  Third party recoveries? Common. 

Damages, Knowledge 

36  Obligation to mitigate damages? Common to request. Not required by law. 

37  Exclusion of consequential damages? Quite common. If Indonesian law usually only direct damages (foreseen) recoverable. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Not uncommon. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Governing law varies, depends on parties. Singapore law can be used and if UK 

firms involved they will try to argue for English law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. Usually SIAC in Singapore. Some Indonesian parties refuse 

offshore arbitration and some insist on Indonesian courts. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Stamp duty is only IDR6,000 per document, and the parties can agree who pays (whether 

orally or in the transaction agreements). 
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Italy 

Purchase Price 

1  Is a purchase price adjustment common? What type is 

common (e.g. debt-free, cash-free)? 

Yes, common. Market practice sees different types (including working capital adjustment, 

cash-free debt-free and, less frequently nowadays, NAV adjustments). Currently, a 

combination of working capital and cash-free debt-free adjustments appears to be one of 

the most common structures. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? The buyer usually has the responsibility to ensure the target company prepares this. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? Quite common in private equity transactions when seller keeps managing the target 

company after closing. Not common where seller is completely exiting, though market 

practice has begun to see a few cases of earn-out in such scenarios. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Common. 

8  Is a break fee common? Not common. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common, although enforceability may be problematic especially in the case of general 

clauses. 

10  Is the MAE general or specific? Usually general, though market practice is beginning to see specific MAE clauses also 

due to possible enforceability issues. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Waterfall provisions common. 
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13  Non-solicit (of employees)? Common (in conjunction with non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Depends on the sophistication of the parties. Usually, private equity sellers resist and limit 

for transitional purposes only. NB: competition law issues around potential ógun-jumpingô. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Not common to update warranty disclosure. Also notification of possible breach is 

uncommon. In cases of material breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax representations and warranties/relevant indemnity, usually included 

in the purchase agreement. 

Representations & Warranties 

18  Materiality in representationsðhow is it quantified (e.g. 

by $ amount)? 

Materiality qualifiers commonly seen, but often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualification uncommon for private deals. Common for private equity deals 

(generally not with respect to a specific group of people, but having regard to constructive 

knowledge and due enquiry). 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Still commonly requested by buyers, but often resisted by sellers. 

21  Is disclosure of data room common? Uncommon. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

It is common to contractually provide that warranties are true, correct and accurate at all 

times between signing and completion. Bring-down certificate at completion uncommon. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True, correct and accurate in all material respects is common, but often carve-out for key 

representations and warranties (which must be true, correct and accurate without any 

qualification). 
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24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Typically it ranges from 10%ï40% of purchase price, subject to exceptions for key 

warranties. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Key warranties are generally excepted (e.g. title, capitalisation, authority). Fraud and 

gross negligence also excepted. Often other specific warranties, e.g. on tax, employment 

and environmental are excepted, capped at 100% of purchase price or, sometimes, 

subject to specific higher caps. 

28  Is a deductible or basket common? A basket is common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months common. Common to carve-out key warranties (e.g. 

title, capitalisation, authority, tax, employment and environmental) as well as fraud and 

gross negligence. 

31  Is warranty insurance common? Uncommon. Starting to see it in private equity deals. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common in more sophisticated deals. 

34  Insurance proceeds? Common (net of any cost, including legal fees, for recovery of insurance proceeds). 
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35  Third party recoveries? Common (net of any cost, including legal fees, for third party recoveries). 

Damages, Knowledge 

36  Obligation to mitigate damages? Required by law. Not common to reiterate such obligation in the purchase agreement. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Uncommon. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, if not contrary to public policy. Italian law often chosen. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. National or international arbitration (usually ICC), depending 

on nationality of parties. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? In the sale of business, stamp duties are generally borne by buyer. In the share sales, the 

so-called óTobin Taxô is statutorily borne by buyer. 
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Japan 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. All types seen, including working capital 

adjustment, cash-free debt-free, NAV adjustments. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? Usually prepared by seller or target company. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? Not common. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Not very common, but occasionally requested. Few local escrow service providers. Buyers 

may also rely on holdback. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Often seen where there is a long period before execution and completion. More common 

where a Japanese buyer is involved. 

10  Is the MAE general or specific? Both are seen. 

11  Quantification of MAE? Not sufficiently widespread to qualify as common. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall provisions uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Generally get this for private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Both are seen but more common to notify of possible breach (though notification usually 

not deemed to constitute exception to applicable warranty). Consequence of breach 

negotiable: right to terminate or claim damages. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Not sufficiently widespread to qualify as common. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but are often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers depend on risk-sharing in the deal. Often limited to the actual 

knowledge and due enquiry of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Not very common but can be negotiable depending on buyerôs bargaining power and 

extent of disclosed information during the course of due diligence. 

21  Is disclosure of data room common? Becoming more common where a UK/Australian seller is involved. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

Both seen in Japan. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Buyer will ask for 100% but usually negotiated down. Range from 10%ï100%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Both are seen regularly. 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority). Often tax and 

specific areas of concern, sometimes with specific higher caps. Separate caps can be 

negotiated. 

28  Is a deductible or basket common? Becoming more accepted in market. Deductible very much case-by-case. 

29  Is a de minimis common? Becoming more common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

If tax indemnity included, tax matters usually survive until a short period after SOL, i.e. the 

period in which tax authorities can audit the target. 

31  Is warranty insurance common? Not so common generally, but has been used (e.g. in private equity exits). 

Reliance 

32  Do financiers seek to rely on buyerôs due diligence 

reports? 

Becoming more common (but many law firms reluctant to agree). 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Not very common but seen. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Civil law system, so not required by law, but sometimes express. 
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37  Exclusion of consequential damages? Common but often expressed differently as there is no defined concept of óconsequential 

damagesô in Japan. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Often silent. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, if not contrary to public policy. Japanese law often chosen in any event. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Litigation is more common. Forum usually Tokyo district court. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Stamp duty not levied on share transfers. 
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Luxembourg 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. Cash-free debt-free or NAV adjustments are 

common. Frequently, appointment of an expert where there is disagreement between the 

parties. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? Often prepared by the seller. Responsibility to be agreed by both seller and buyer. 

4  Is the balance sheet audited? Not usually. 

5  Is an earn-out common? Not common though possible. However, earn-outs are used in transactions where the 

seller continues to manage the target company after closing. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Not uncommon. Escrow is frequently used to secure purchase price adjustment or 

indemnification obligations. Escrow also used to secure post-closing obligations of the 

seller. 

8  Is a break fee common? Not common. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common but only in cases where signing and closing are separated by a long period of 

time (i.e. several months). 

10  Is the MAE general or specific? Both seen but specific more common. 

11  Quantification of MAE? Common. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Waterfall/ blue pencil provisions not common but sometimes seen. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 
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14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Not common. Usually access granted only until signing. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating warranty disclosure is common until signing. After signing, the party in breach 

must normally notify the other party. Remedies are possible depending on the materiality 

of the breach: either indemnification solely or termination plus indemnification are seen. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Very common. Usually covers the fact that target is up-to-date in terms of tax declarations, 

that declarations are certified true, correct and complete. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers often used but often not quantified. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers common. Generally not limited to specified persons. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Common. 

21  Is disclosure of data room common? Common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition of the representations and warranties at completion common. A bring-down 

certificate at completion not uncommon. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but fundamental representations 

must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

20%ï30% for general cap (may differ subject to negotiations). 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Indemnification related to fraud/environment usually not capped. 

28  Is a deductible or basket common? Both common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

From 12ï36 months for general representations and warranties except for tax and social 

security matters for which legal limitations usually apply. Unlimited for fraud. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on buyerôs due diligence 

reports? 

Not uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common, often as regards VAT. 

34  Insurance proceeds? Common. 

35  Third party recoveries? Common. 

Damages, Knowledge 

36  Obligation to mitigate damages? Common. 

37  Exclusion of consequential damages? Common. 
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38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Common. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, if not contrary to public policy. In general Luxembourg law chosen for Luxembourg 

targets. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Litigation more common, arbitration rare. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty. However, Luxembourg courts may require prior registration of a purchase 

agreement with the tax administration (Administration de lôEnregistrement et des 

Domaines) in Luxembourg, in which case a fix registration fee of EUR12 is payable. 
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Malaysia 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. Cash-free, debt-free adjustments are normal. 

Working capital and NAV adjustments are also common. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? Usually prepared by target company (but buyer may be involved in process of preparing 

the accounts). 

4  Is the balance sheet audited? Not necessarily audited, but typically, parties will require for the balance sheet to be 

reviewed by an accountant (not a full audit). 

5  Is an earn-out common? More common in private equity transactions with continuing management. Less common 

where seller is completely exiting. Earn-outs commonly capped. 

6  Is a deposit common? Common. 

7  Is an escrow common? Not uncommon to have an escrow arrangement where a deposit is payable. Less 

common to have a deposit used as a break fee. 

8  Is a break fee common? Uncommon; but seen occasionally. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon though increasingly used in the context of targets exposed to significant risks. 

10  Is the MAE general or specific? Both seen. Increasingly more specific. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Not uncommon, but more common for sales of businesses. Enforceability issues 

potentially if used in share sales, as it may be in restraint of trade. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 
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14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Generally get this for private deals. 

16  Common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Uncommon. Notification of possible breach common. Where material breach; right to 

rescind. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax indemnity, usually included in purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers growing. Often limited to the actual knowledge and due enquiry of a 

specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Sellers increasingly resisting information warranty. 

21  Is disclosure of data room common? Becoming more common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificate not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Title and capacity warranties usually uncapped or capped at 100%. Business and 

operational warranties often in the range of 50%ï100%. Some sellers start at 20%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Warranties only. 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority). Often tax and 

specific areas of concern, sometimes with specific higher caps. Separate caps can be 

negotiated. 

28  Is a deductible or basket common? Yes. Case-by-case basis. Depends on industry and target in question. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Up to 12 months. General survival of 18ï24 months common. Tied to 1ï2 audit cycles. 

Tax is commonly 5 years which ties to the tax audit statutory limitation period. Common to 

carve-out fraud. 

31  Is warranty insurance common? Generally uncommon but parties increasingly considering it, particularly in private equity 

deals. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Not commonly seen. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 
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Damages, Knowledge 

36  Obligation to mitigate damages? Not usually express. Required by law. 

37  Exclusion of consequential damages? Quite common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Knowledge may make a warranty claim difficult, as it makes it harder to prove loss (i.e. 

cannot exclude liability because of knowledge). Does not apply to indemnity clauses. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Malaysian law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

On balance, arbitration more common. Foreign parties try to elect arbitration outside 

Malaysia. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Buyer, by law and unusual to agree otherwise. Rate of 0.3%. 
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Mexico 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. Purchase price adjustment; working capital 

adjustment; NAV; earn-out adjustments; adjustments due to labour severance or liability 

or pension benefit obligations ï all common. 

2  Is there a collar on the adjustment? Neither collar nor materiality thresholds are common. 

3  Who prepares completion balance sheet? Usually prepared by the target company or a third party (i.e. accounting firm or appointed 

independent appraiser). 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? Fairly common. 

6  Is a deposit common? Uncommon but could be agreed. 

7  Is an escrow common? Common. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. 

10  Is the MAE general or specific? Both seen. 

11  Quantification of MAE? Possible. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. 

13  Non-solicit (of employees)? Common. 

14  Non-solicit (of customers)? Common. 
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15  Broad access to books, records, management between 

sign and close? 

Common, subject to prior execution of confidentiality agreements. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Not common but could be agreed. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Not common to have separate tax covenant or indemnity. Specific tax indemnity 

commonly included in the purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but not often quantified. Materiality could be difficult 

to define. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers more common now. Mostly limited to actual knowledge of top 

management or key personnel. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Common. 

21  Is disclosure of data room common? Uncommon. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates not common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material aspects. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

100% 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Entire agreement. 

27  What are the common exceptions to the cap? Representations and specific areas of concern. 

28  Is a deductible or basket common? Both common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 12ï36 months common. Tax, labour and environmental are usually 

tied to expiry of statute of limitations period (normally 5 years). 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on buyerôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Uncommon. 

34  Insurance proceeds? Uncommon. 

35  Third party recoveries? Uncommon. 

Damages, Knowledge 

36  Obligation to mitigate damages? Uncommon. 

37  Exclusion of consequential damages? Not common. Consequential damages not provided under Mexican law. 
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38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Not common. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, parties may choose governing law. Normally where buyer selects. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common when applicable law is not Mexican. Arbitration can take place 

in Mexico or outside Mexico. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty applies. 
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Peopleôs Republic of China 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. All types seen, including working capital 

adjustment, cash-free, debt-free, NAV adjustments. There are regulatory restrictions for 

PRC onshore deals, because MOFCOM and/or SAFE may not accept price adjustment in 

the purchase agreement which would make the mechanism not feasible in practice. 

2  Is there a collar on the adjustment? Collars are not common. May be required where public companies are involved. 

3  Who prepares completion balance sheet? Usually prepared by target company. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? More common in private equity transactions where sellers continue to manage target 

company after closing. Less common where seller is completely exiting. Earn-outs 

commonly capped. Potential difficulties in implementing earn-out provisions in onshore 

acquisitions given the requirement for foreign investor to pay in full the purchase price 

within one year of issuance of the targetôs updated business licence. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Commonly used by private equity investors and strategic buyers. If the Foreign M&A 

Regulations apply, purchase price (including the escrow amount) must be fully settled 

within one year after closing, unless otherwise approved. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon, typically only available where there is a long period before execution and 

completion, or a foreign seller. 

10  Is the MAE general or specific? Both seen. 

11  Quantification of MAE? Uncommon. 
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Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall provisions uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Generally get this for private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules is common but limited to things like list of contracts. Notification of 

possible breach is common. In case of material breach, right to terminate. After the 

purchase agreement is approved, any further updates of that agreement, if constituting 

material changes, will need to be approved again by the original approval authority before 

becoming effective in China. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Becoming increasingly common. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to the actual knowledge and due enquiry 

of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Common. 

21  Is disclosure of data room common? Becoming more common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates not very common. 
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23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Buyer will ask for 100% but possible to negotiate down. Ranges from 10%ï100%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Both seen regularly. 

27  What are the common exceptions to the cap? Key warranties often excepted (e.g. title, capitalisation, authority). Often tax and specific 

areas of concern, sometimes with specific higher caps. Separate caps can be negotiated. 

28  Is a deductible or basket common? Becoming more accepted in market. 

29  Is a de minimis common? Becoming more common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months common. Common to carve-out fraud. Tax is commonly 

longer than general warranties. 

31  Is warranty insurance common? Uncommon but has been used in private equity exits. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Becoming more common. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Not commonly seen. 

34  Insurance proceeds? Common for actually received. 
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35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Not usually express. Required by law. 

37  Exclusion of consequential damages? Quite common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Often silent. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

PRC law mandatory for certain types of agreements (e.g. purchase agreement for 

acquisition of pure domestic company). Otherwise Hong Kong or English law more 

common. 

40  Is litigation or arbitration more common? If arbitration, 

where?  

Arbitration is more common. Hong Kong predominately chosen but will typically carve-out 

court or administrative action (e.g. injunction). 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? An equity/share/asset purchase agreement is subject to stamp duty in the amount of 

0.05% of the purchase price (for each party). It is common for stamp duty to be equally 

shared. 

 



 

 

Law and practice are as stated as at 1 March 2015. This information is highly summarised and should only be used as a general guide. 

It should not be taken as legal advice in any particular situation 
Peru 98 

 

Peru 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. Cash-free debt-free and working capital are the 

most common adjustments. 

2  Is there a collar on the adjustment? Neither collar nor materiality thresholds are common. 

3  Who prepares completion balance sheet? Usually prepared at closing by target company or seller. After closing usually reviewed by 

seller or an audit company. 

4  Is the balance sheet audited? Not necessarily. Historical balance sheets for completed fiscal years are often audited. 

Interim balance sheets typically unaudited. 

5  Is an earn-out common? Uncommon, although occasionally agreed. 

6  Is a deposit common? Uncommon but could be agreed. 

7  Is an escrow common? Relatively common. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. 

10  Is the MAE general or specific? The MAE definition is usually general and forward-looking, but sometimes includes 

specific carve-outs. 

11  Quantification of MAE? Uncommon, although we have seen it in small deals. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Waterfall provisions are uncommon. Blue pencil provisions are commonly 

included in severability clause of agreement. 

13  Non-solicit (of employees)? Common for a 2 to 3-year term (in conjunction with a non-compete). 
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14  Non-solicit (of customers)? Common for a 2 to 3-year term (in conjunction with a non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Common, subject to prior execution of confidentiality agreements. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules is common; notification of possible breach is not common. Accuracy 

of warranties at closing is a common condition precedent. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have specific tax covenant/indemnity included in the purchase agreement. 

Representations & Warranties 

18  Materiality in representationsðhow is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but are not often quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers usually based on constructive knowledge (after due inquiry), 

although actual knowledge standard also used. Commonly limited to list of specified 

persons or group of persons (selling shareholders and key managers and directors). 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Not common, although seen when buyer has a strong bargaining position. 

21  Is disclosure of data room common? Common if seller has a strong bargaining position. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at signing date and closing date is common. Bring-down certificate at closing 

common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

Both accurate  −in all material respects√ standard and MAE standard are common. Often 

carve-outs for some fundamental representations which must be absolutely óclean and 

trueô. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

Double materiality usually avoided. 
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representation. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Depends on the type of transaction. Usually ranges from 5%ï30%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Caps commonly apply to indemnification obligations in the whole agreement (although 

breach of sellerôs/targetôs covenants often carved out from the cap). Other limitations on 

liabilities (such as baskets) commonly apply only to the representations and warranties. 

Specific representations and warranties or other items in the agreement may have 

different cap amounts. 

27  What are the common exceptions to the cap? Fraud is usually excepted from the cap. Certain fundamental representations and 

warranties (e.g. authority, capitalisation, due organisation and title) are also commonly 

excluded. Breaches of sellerôs/target companyôs covenants are also often carved out from 

the cap. 

28  Is a deductible or basket common? Baskets are common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Typically 18ï36 months. Common carve-outs include: taxes, capitalisation, due 

authorisation and organisation, ownership of shares and fraudðusually tied to the expiry 

of statute of limitations. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon but occasionally requested. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common. 

35  Third party recoveries? Common. 
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Damages, Knowledge 

36  Obligation to mitigate damages? Common. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Common to include both −sandbagging√ and −anti-sandbagging√ provisions. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, parties may choose the governing law. Peruvian law is agreed on most transactions, 

although New York law is sometimes seen in very large deals. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. Usually Lima Chamber of Commerce or American Chamber 

of Commerce of Peru. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty applies. 
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Philippines 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. We have seen working capital, cash free, debt 

free and NAV adjustments. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? The buyer usually bears the responsibility of ensuring the target company prepares this. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? Not common. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Not uncommon. 

8  Is a break fee common? Not common. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon, typically only available where there is a long period before execution and 

completion. 

10  Is the MAE general or specific? Both are seen. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Not uncommon; depends on industry. Waterfall provision uncommon. 

13  Non-solicit (of employees)? Not uncommon (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Not uncommon (in conjunction with a non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Generally get this for private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Uncommon to update warranty disclosure. Notification of possible breach more common. 

In case of material breach, right to terminate quite common. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax indemnity, usually included in purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but are often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Trend is towards limitation to actual knowledge of a 

specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Quite common. 

21  Is disclosure of data room common? Varies case-by-case. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion quite common. Bring-down certificate at completion quite 

common; but a new trend growing towards simultaneous signing and closing. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects quite common but with carve-out for 

fundamental representations which must be absolutely true. 

24  Is double materiality common? (e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation.) 

Double materiality usually avoided. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Commonly less than 100%. Bigger deals in terms of purchase price tend to have a lower 

aggregate cap. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Case-by-case, but a liability cap on warranties only is more common. 

27  What are the common exceptions to the cap? Waiver/limitation of liability for fraud and gross negligence void under Philippine law; 

carve-out of key or fundamental warranties (e.g. title, capitalisation, authority) from liability 

cap more common. 

28  Is a deductible or basket common? Case-by-case. 

29  Is a de minimis common? Case-by-case. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Cap on period of survival not uncommon; but period varies case-by-case. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Uncommon. 

34  Insurance proceeds? Case-by-case, but on balance, set-off of proceeds that are actually received are more 

common. 

35  Third party recoveries? Case-by-case, but on balance, set-off of recoveries that are actually received are more 

common. 

Damages, Knowledge 

36  Obligation to mitigate damages? Not required. Not usually stipulated in the purchase agreement. 
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37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Not common. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, subject to certain conditions; but Philippine law generally adopted. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Stamp duty payable on share transfer (0.375%) of par value of the shares of stock sold) 

and sale of real property (1.5% based on whichever is higher between the consideration 

and fair market value). Liable party depends on contract. More common to see buyer 

assuming liability. 
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Poland 

Purchase Price 

1  Is a purchase price adjustment common? What type is 

common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. Various types are seen, while cash-free, debt-

free and working capital adjustments are the most common. The ólocked boxô mechanism 

is becoming increasingly popular for the most sought-after assets.  

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares the completion balance sheet? Usually prepared by target company on instruction by buyer, and verified by seller. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? Common in private equity transactions when sellers continue to manage the target 

company after closing. Otherwise not common. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Quite common as a completion mechanism to ensure price payments. Increasingly less 

common as a collateral of sellerôs liability for representations and warranties (although it 

depends on bargaining position of the parties). 

8  Is a break fee common? Not common. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Quite common. 

10  Is the MAE general or specific? Rather general. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Blue pencil provisions common. Waterfall provisions not so common. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 
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14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records and management 

between sign and close? 

Common. NB: competition law issues around potential ógun-jumpingô. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Common to update warranty disclosures. Usually no consequence as long as updates do 

not result in MAE. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax representations and warranties/relevant indemnity included in the 

purchase agreement. 

Representations & Warranties 

18  Materiality in representationsðhow is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen. Quantification by certain amount is often used (if 

applicable). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Entirely depends on relative bargaining positions (from imputed to actual knowledge). 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Still commonly requested by buyers, but often resisted by sellers. 

21  Is disclosure of data room common? It is increasingly common to include data room index or data room documents in annex to 

the agreement with a reverse representation of the buyer. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificate at completion is not very 

common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect? 

True, accurate and not misleading in all material respects is very common. Often carve-

out for the most important representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Commonly 100% for the title to the shares only. Mid-cap and larger deals see lower caps, 

e.g. 10%ï30%. Key warranties and/or specific indemnities are usually not capped or 

capped at 100%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties and damage claims (with respect to the scope of damage and its kind). 

27  What are the common exceptions to the cap? Key warranties and tax warranties are often excepted or limited with higher cap. Specific 

indemnities are usually limited to 100% of the price or not capped at all. 

28  Is a deductible or basket common? Both are common. Deductible is more often resisted and a tipping basket is more 

common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Operational warranties: 12ï24 months; key warranties: 24ï48 months (e.g. title, authority, 

financial statements, etc.); tax: 6 years (statute of limitations period); title warranties: 

sometimes not limited in time. Liability for fraud (wilful misconduct) may not be limited by 

the parties due to statutory limitations. 

31  Is warranty insurance common? Very uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 
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Damages, Knowledge 

36  Obligation to mitigate damages? Common. Additionally required by law. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Common to provide for a representation from buyer that except as disclosed in the 

agreement, it is not aware of any breach of the representations at the time of closing. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Polish law choice is most common (unless Polish target is part of a multi-

jurisdictional transaction). 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Both common. If arbitration, usually either Polish Chamber of Commerce or arbitration ad 

hoc under UNCITRAL (Warsaw common as a venue). Sometimes ICC Stockholm or 

Vienna. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty applies. Transfer tax applies (unless broker is involved) borne by the buyer 

according to the statutory provisions. Notarial fees usually borne by the buyer. 
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Qatar 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. All types seen, including working capital 

adjustment, cash-free debt-free, NAV adjustments. Locked box arrangements also seen. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? Depends on the negotiating strength of the respective parties, but more commonly the 

buyer. 

4  Is the balance sheet audited? Not usually, although sometimes on medium size and large deals. 

5  Is an earn-out common? Not historically common, but more common in the past few years. 

6  Is a deposit common? Not unusual. 

7  Is an escrow common? Common as a completion mechanism to ensure that payment is made at completion. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon, typically resisted by sellers, only available where there is a long period 

between signing and completion and limited to very specific events. 

10  Is the MAE general or specific? Both are seen. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Waterfall/blue pencil provisions are quite common. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 
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15  Broad access to books, records, management between 

sign and close 

Common for private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules is common. Notification of possible breach is common. Where 

material breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Uncommon. 

Representations & Warranties 

18  Materiality in representationsðhow is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but often not quantified (other than specific 

warranties, e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge is often qualified (frequently by reference to a specific group). 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Still commonly requested by buyers, but often resisted by sellers. 

21  Is disclosure of data room common? Common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Highly dependent on strength of respective partiesô bargaining position but if permitted, 

common to only repeat at closing with no bring-down certificate. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Commonly 20%ï50%, sometimes higher if the situation permits. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually just warranties only. 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority). Often tax and 

specific areas of concern, sometimes with specific higher caps. Separate caps can be 

negotiated. 

28  Is a deductible or basket common? Both are common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

From 12ï36 months (usually at least one full audit cycle under buyerôs ownership) for 

general representations and warranties except for tax (if applicable), fundamental 

warranties/specific indemnities. 

31  Is warranty insurance common? Uncommon. Very new and untested in Qatar market. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Uncommon due to lack of taxes levied in Qatar. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Usually specifically included in the purchase agreement. 
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37  Exclusion of consequential damages?  Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity?  

Often silent. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Qatar law common (and will likely be implied) for purchase agreements between two 

Qatari parties. English law commonly used for all other transactions. 

40  Is litigation or arbitration more common? If arbitration, 

where?  

Arbitration in the Qatar International Center for Arbitration or overseas jurisdictions 

commonplace and recommended as awards can generally be enforced without a local 

court rehearing the case.  

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty payable. Notarisation fees for transfer of shares in a limited liability 

company paid by each party. 
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Russian Federation 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. All types are seen, including working capital 

adjustment, cash-free debt-free and NAV adjustments. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? This is usually prepared by the buyer. 

4  Is the balance sheet audited? Usually. 

5  Is an earn-out common? Common in transactions when the sellers continue to manage the target company after 

closing. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Common as a completion vehicle to ensure payment is made at completion. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Reasonably common. 

10  Is the MAE general or specific? Specific is more common. 

11  Quantification of MAE? Increasingly seen. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, similar to the United Kingdom, but under Russian law non-competes are viewed 

as non-enforceable. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Common for private deals.  

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules is common but limited to things like lists of contracts. Notification of 

possible breach is common. In cases of material breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

A separate tax deed is not very common. It is more usual to include an indemnity in the 

purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but often not quantified (other than specific 

warranties, e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to the actual knowledge and due enquiry 

of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Uncommon. 

21  Is disclosure of data room common? Common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificate not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 
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Limitations on Liability 

25  What is the common cap amount (as a % of purchase 

price)? 

Commonly at 100%. Mid-cap and larger deals see lower caps, e.g. 20%ï50%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority). Often tax and 

specific areas of concern, sometimes with specific higher caps. Separate caps can be 

negotiated. 

28  Is a deductible or basket common? Deductible is more often resisted and a tipping basket more common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

12ï36 months. Common to carve-out fraud.  

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Common. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Common. 

37  Exclusion of consequential damages? Common. 
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38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Often silent. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. English law, or Russian law if the deal is between Russian companies. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is common for larger deals. Stockholm, ICC or LCIA. Currently, due to 

sanctions, Singapore and Hong Kong often considered as alternative venues. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty. 
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Saudi Arabia 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. All types seen, including working capital 

adjustment, cash-free debt-free, NAV adjustments. óLocked boxô arrangements becoming 

more common. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? Usually the buyer. 

4  Is the balance sheet audited? Not usually. 

5  Is an earn-out common? Not very common but certainly not unheard of. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Common as a completion mechanism (in lieu of a certified check) to ensure payment is 

made at completion. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (óMAEô) completion 

condition? 

Not uncommon, but may be resisted by sellers. 

10  Is the MAE general or specific? Both seen but general more common. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall/blue pencil provisions not common. 

13  Non-solicit (of employees)? Common. 

14  Non-solicit (of customers)? Common (in conjunction with non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Common for private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Not that common, but becoming more so. Consequences include right to walk away in 

case of material breach. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but often not quantified (other than specific 

warranties, e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers not uncommon. Typically limited to actual knowledge and due 

enquiry of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Still commonly requested by buyers, but often resisted by sellers. 

21  Is disclosure of data room common? Not common. Generally successfully resisted by buyer. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion common. At all times between signing and completion less 

common but will be sought by buyer. Bring-down certificates not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects common, but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? E.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 



 

 

Law and practice are as stated as at 1 March 2015. This information is highly summarised and should only be used as a general guide. 

It should not be taken as legal advice in any particular situation 
Saudi Arabia 120 

 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

100% is not unusual but negotiated caps range from 20%ï100%. Enforceability of caps 

under Saudi law is questionable. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Title, authority, tax, environmental, fraud, wilful misconduct. 

28  Is a deductible or basket common? A basket is common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Generally at least one or two audit cycles. Common to carve-out fraud, tax and 

environmental (statute of limitations). 

31  Is warranty insurance common? Not yet common but becoming more so. 

Reliance 

32  Do financiers seek to rely on buyerôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Uncommon, but sometimes seen. 

34  Insurance proceeds? Not that common but becoming more so for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Common. 

37  Exclusion of consequential damages? Not uncommon, but also not really necessary as damages are not ordinarily recoverable 

under Saudi law. 
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38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Often silent but becoming more common. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, although there is little track record of enforcement of foreign judgments or awards. 

Saudi law is a typical choice. Most popular foreign law choice is English. If foreign law is 

chosen must choose foreign forum for resolution of dispute as Saudi courts will only apply 

Saudi law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Both litigation (in Saudi) and arbitration (abroad) are common. London, Paris, Switzerland 

and Dubai are all common arbitration venues. Depending on implementation experience 

new Saudi arbitration law may make arbitration in Saudi more popular, but the historical 

experience of arbitration in Saudi has been poor. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty. 
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Singapore 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. All types are seen, including working capital 

adjustment, cash-free, debt-free, NAV adjustments. Also more sellers (particularly in 

auctions) are insisting on e.g. ólocked boxô accounts to avoid post-completion adjustments. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? The buyer usually has the responsibility to ensure the target company prepares this, but 

the seller can also be responsible especially where the seller stays on e.g. in owner-

managed companies with earn-out arrangements. 

4  Is the balance sheet audited? Typically reviewed but not fully audited. 

5  Is an earn-out common? More common in private equity transactions when the sellers continue to manage the 

target company after closing. Less common where the seller is completely exiting. Earn-

outs commonly capped. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Commonly used by private equity investors and strategic buyers. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon, typically only available where there is a long delay between execution and 

completion. 

10  Is the MAE general or specific? Both are seen. 

11  Quantification of MAE? Not uncommon. Tend to encourage clients to be more specific. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall still unusual but do occur. 
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13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Generally should be requested for private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Uncommon unless significant gap between signing and closing. Notification of breach 

quite common. In the case of a material breach, there would usually be a right to 

terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax indemnity, usually included in purchase agreement. 

Representations & Warranties 

18  Materiality in representationsðhow is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but are often not quantified (other than specific 

warranties, e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to the actual knowledge and reasonable 

enquiry of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Commonly requested, and can be contentious. 

21  Is disclosure of data room common? Becoming more common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

Double materiality usually avoided. 
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representation. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Starting to see 20%ï50% as common for business warranties especially on auction sales. 

Fundamental warranties limited at 100%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Buyers resist whole agreement but this is becoming more common. 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority). Often tax and 

specific areas of concern, sometimes with specific higher caps. Separate caps can be 

negotiated. 

28  Is a deductible or basket common? Basket is common 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Tied to one full year audit. Tax is commonly 4ï5 years, which ties to the statutory 

limitation period. Title/capacity warranties usually have a longer period or unlimited. Fraud 

is usually carved out. 

31  Is warranty insurance common? Uncommon. Starting to see it in private equity exits. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Not uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Not commonly seen. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Usually express. Required by law. 
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37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Common to address the point as buyerôs draft will often seek to exclude. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, but Singapore law generally adopted. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration in Singapore very common but also Singapore courts especially if contracting 

parties are both in Singapore. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? 0.2% of the greater of purchase price or market value. Default legal position is that stamp 

duty is borne by the buyer although this can be varied contractually (but such variation 

would be very rare). 
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South Africa 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. All types are encountered, including working capital 
adjustment, cash-free debt-free, NAV adjustments. 

2  Is there a collar on the adjustment? Collars on the adjustment of a purchase price common. Parties often agree on a floor or a 

cap on the adjustment. 

3  Who prepares completion balance sheet? Either party may prepare the completion balance sheet, although it is more often the seller 

given that it has the relevant financial information easily at hand. The purchaser is given 

the opportunity to review the balance sheet and annual financial statements, with referral 

to an independent expert in the event of a dispute. 

4  Is the balance sheet audited? Usually prepared by an audit firm but not formally óauditedô, which implies a process not 

typically followed, as special purpose accounts are being prepared. 

5  Is an earn-out common? More common in transactions where the seller continues to manage the target company 

after closing. Less common where seller is exiting completely. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Common. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Material Adverse Event (MAE) completion condition?  Common, in particular where a long period is required from execution of the purchase 

agreement to obtain regulatory approvals and satisfy other conditions precedent. The 

scope/definition of the MAE is often a key negotiation point. Typically, the purchase 

agreement does not become operative on occurrence of the MAE and transacting parties 

walk away. 

10  Is the MAE general or specific? Both seen. 

11  Quantification of MAE? Common. Depends on whether MAE is general or specific. 
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Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, except for private equity sellers. Waterfall/blue pencil provisions used. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Generally, yes, in private transactions, but avoid circumstances which could be interpreted 

as taking over control of the target and sharing of sensitive information between 

competitors. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules common, but scope should be limited. Notification of possible breach 

common. In case of material breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common, but usually contained in warranties schedule to purchase agreement and not in 

a separate tax deed. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality in representations, determined with reference to an agreed threshold amount is 

almost always present. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers becoming more common and depend on the risk-sharing in the deal. 

Often limited to actual knowledge and due enquiry of a specified list of senior 

management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Fairly common, but ultimately a negotiated position. 

21  Is disclosure of data room common? Becoming more common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition during the interim period to closing and at closing is common. Bring-down 

certificates not very common. 
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23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Uncommon. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Usually 100% of purchase price. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Both seen regularly. 

27  What are the common exceptions to the cap? Key warranties often excepted (e.g. title, capitalisation, authority). Often tax and specific 

areas of concern, sometimes with specific higher caps. Separate caps can be negotiated. 

28  Is a deductible or basket common? Both common. 

29  Is a de minimis common? Yes. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

In terms of the common law it is 3 years from the date at which a plaintiff became aware of 

the claim. In terms of the agreement, it is usually 12ï24 months from closing, except for 

tax, environmental and competition-related warranties where a longer period is typically 

agreed. 

31  Is warranty insurance common? No. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon. 
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Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Becoming more common. 

34  Insurance proceeds? Becoming more common. 

35  Third party recoveries? Becoming more common. 

Damages, Knowledge 

36  Obligation to mitigate damages? Yes, an automatic requirement of South African common law. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Not common. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, but it is common practice for South African law to be chosen as governing law in the 

case of a local target company/business. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration has become more common than litigation as dispute resolute mechanism. The 

seat of arbitration is normally in South Africa with the Arbitration Foundation of South 

Africa or the Association of Arbitrators being the main arbitral bodies. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Securities transfer tax (0.25% of the higher of purchase consideration and fair market 

value of the shares being transferred) levied against the target company, which bears the 

statutory obligation to pay the tax to the South African tax authorities. Company has 

statutory right to reimbursement by purchaser. The parties may agree a different 

arrangement to address the effect of the tax liability. This could include sharing the tax or 

one party reimbursing the other. 
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Spain 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common (all types, including working capital adjustment, 

cash-free debt-free, NAV adjustments). 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? Usually prepared by buyer. 

4  Is the balance sheet audited? Not necessarily, although common in medium-sized and large deals. 

5  Is an earn-out common? Not common. Used exceptionally in industries where sellers continue being involved (e.g. 

advertising). 

6  Is a deposit common? Not common. 

7  Is an escrow common? Not common. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon, typically resisted by sellers, only available where there is a long period before 

execution and completion and limited to very specific events. 

10  Is the MAE general or specific? Specific is more common. 

11  Quantification of MAE? Common. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

More common in certain sectors and if sellers are individuals. Waterfall provisions 

common. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 
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15  Broad access to books, records, management between 

sign and close? 

Generally get this for private deals, but some sellers resist and seek to mitigate this by 

adding exceptions and limitations. NB: competition law issues around potential ógun-

jumpingô. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules is common but limited to things like lists of contracts or employees. 

Confirmation of representations and warranties at closing is common. Where material 

breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen and often quantified by reference to a Euro amount. 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge is often qualified (frequently by reference to a specific group). 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Uncommon, but used sometimes. 

21  Is disclosure of data room common? Common. References to ófully, fairly and specifically disclosedô or to equivalent wording to 

define meaning of ódisclosedô common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Not common between singing and completion. Bring-

down certificate at completion is common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Common. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Commonly less than 100%. Ranges from 10%ï50% in larger deals and up to 100% in 

small deals. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority). Tax and other 

specific areas of concern/identified liabilities generally are not capped or have higher 

caps. 

28  Is a deductible or basket common? Both are common (to exclude small claims). 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months common. Common to carve-out fraud, tax and social 

security (statute of limitations). 

31  Is warranty insurance common? Uncommon. Used occasionally in some private equity deals, as well as with 

insolvent/distressed sellers. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Sometimes. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Common. 
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37  Exclusion of consequential damages?  Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Common to have provisions dealing with impact of knowledge of buyer (no liability if buyer 

had knowledge except for tax and other identified liabilities). 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Common to choose Spanish law if target is in Spain. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. ICC arbitration in London or Paris or arbitration administered 

by a Spanish arbitral body in a Spanish venue common. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty payable on share sales (unless assets of target include real estate under 

certain circumstances). 
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Sweden 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. Cash-free debt-free adjustments are normal. 

Working capital and NAV adjustments are also common. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? This is usually prepared by the buyer. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? More common in smaller transactions, particularly if seller retains stake. Less common 

where seller is completely exiting. 

6  Is a deposit common? Extremely uncommon. 

7  Is an escrow common? Common. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon. 

10  Is the MAE general or specific? Both are seen. 

11  Quantification of MAE? Sometimes. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall provisions uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 
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15  Broad access to books, records, management between 

sign and close 

Common. NB: competition law issues around potential ógun-jumpingô. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Uncommon to update disclosures. Updating schedules is common but limited to things like 

list of contracts. Notification of possible breach is common. In case of material breach, 

right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Uncommon. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen, but are often not quantified (other than specific 

warranties, e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to the actual knowledge and due enquiry 

of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Less common than in the past. 

21  Is disclosure of data room common? Common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations, which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Commonly less than 100%. Mid-cap and larger deals see lower caps, e.g. 10%ï30%. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually warranties only. 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority). Often tax and 

specific areas of concern, sometimes with specific higher caps. 

28  Is a deductible or basket common? Deductible is more often resisted and a tipping basket more common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 12ï18 months common. Common to carve-out fraud. Tax is commonly 

longer than general warranties. 

31  Is warranty insurance common? Increasingly common in private equity exits. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Yes, becoming common. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Required by law for damages; however usually explicitly stated in purchase agreement. 

37  Exclusion of consequential damages? Limitation to ódirect damageô common. 



 

 

Law and practice are as stated as at 1 March 2015. This information is highly summarised and should only be used as a general guide. 

It should not be taken as legal advice in any particular situation 
Sweden 137 

 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge 

has no effect on warranty/indemnity? 

Common. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, but it is generally accepted market practice that Swedish law applies for Swedish 

target companies. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is more common. SCC or ICC in Stockholm. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? No stamp duty. 
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Switzerland 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common. The most common mechanisms are ócash-

free/debt-free with a normal level of working capitalô and NAV adjustments. 

2  Is there a collar on the adjustment? Collars are not common. 

3  Who prepares completion balance sheet? Usually the buyer/target company. 

4  Is the balance sheet audited? Frequently reviewed by an audit firm (i.e. accountants), but only occasionally audited. 

5  Is an earn-out common? Quite common in private equity transactions, less common in other transactions. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Quite common, in particular with private individual sellers. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Quite common. Sometimes óreplacedô by the repetition of the representations and 

warranties as of closing. 

10  Is the MAE general or specific? Both seen, frequently specific following negotiation. 

11  Quantification of MAE? Increasingly seen. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall provisions uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Generally obtained in private deals. NB: competition law issues around potential ógun-

jumpingô. 
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16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Notification of possible breach common. Where material breach, right to terminate 

because repetition of representations and warranties is a condition for completion. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Separate tax covenant/indemnity almost universal. Tax deed uncommon. 

Representations & Warranties 

18  Materiality in representations - how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen, but often not quantified (other than specific 

representations and warranties, e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers depend on risk-sharing in the deal. Often qualified to best knowledge 

after due enquiry of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Not very common. 

21  Is disclosure of data room common? Common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificates not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects common, but often carve-out for fundamental 

representations and warranties which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Reasonably common when representations and warranties are qualified by materiality 

thresholds. 

Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Largely dependent on bargaining power, extent of due diligence and risk-sharing. 

Typically 10%ï33%, but also possibly up to 50%, subject to higher cap for title and 

specific representations and warranties. 
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26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Usually only to warranties. 

27  What are the common exceptions to the cap? Key representations and warranties are often excepted (e.g. title, capitalisation, authority). 

Often tax and specific areas of concern, sometimes with specific higher caps. Separate 

caps can be negotiated. 

28  Is a deductible or basket common? Deductible is more often resisted and a tipping basket more common. 

29  Is a de minimis common? Common. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

General survival of 18ï24 months. Tax commonly longer than general representations 

and warranties. Special duration for other representations and warranties on a case-by-

case basis, e.g. on environmental issues. 

31  Is warranty insurance common? Increasingly common in private equity exits. 

Reliance 

32  Do financiers seek to rely on buyerôs due diligence 

reports? 

Common. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Common. 

34  Insurance proceeds? Common for amounts actually received. 

35  Third party recoveries? Common for amounts actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Required by law for warranty damages. Usually incorporated in purchase agreement. 

37  Exclusion of consequential damages? Common. 

38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Negotiated on a case-by-case basis together with the disclosure concept. 



 

 

Law and practice are as stated as at 1 March 2015. This information is highly summarised and should only be used as a general guide. 

It should not be taken as legal advice in any particular situation 
Switzerland 141 

 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Swiss law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Arbitration is still more common. Frequently in Geneva or Zurich according to the rules of 

arbitration of the Swiss Chambers of Commerce (Swiss Rules of International Arbitration 

of the Swiss Chambersô Arbitration Institution). 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Negotiated case-by-case. 
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Taiwan 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments common for more sophisticated deals. For deals with less 

sophisticated parties this is not common. 

2  Is there a collar on the adjustment? Collars not common. 

3  Who prepares completion balance sheet? Usually the target company. 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? More common in private equity transactions when the sellers continue to manage the 

target company after closing. Less common where seller is completely exiting. Earn-outs 

commonly capped. 

6  Is a deposit common? Not common. 

7  Is an escrow common? Not uncommon. 

8  Is a break fee common? Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Common. 

10  Is the MAE general or specific? Usually general. 

11  Quantification of MAE? Sometimes seen. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common. Waterfall provisions, etc. uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 

14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 
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15  Broad access to books, records, management between 

sign and close 

Generally get this for private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Uncommon unless significant gap between signing and closing. Notification of breach 

quite common. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax indemnity, usually included in purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but are often not quantified (other than specific 

warranties, e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to the actual knowledge and due enquiry 

of a specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Sophisticated sellers try to omit this representation ïand if pressured, limited to fraud or 

intention to mislead. 

21  Is disclosure of data room common? Not uncommon. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificate is common. 

23  What is the applicable standard? True in all material 

respects? MAE standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

Buyer will ask for 100% but possible to negotiate down. Tax or specific areas of concern 

may be carved-out from the limitation. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Both seen regularly, depending on the level of sophistication of the parties. 

27  What are the common exceptions to the cap? Key warranties are often excepted (e.g. title, capitalisation, authority). Often tax and 

specific areas of concern, sometimes with specific higher caps. Separate caps can be 

negotiated. 

28  Is a deductible or basket common? Not uncommon to have these limitations. 

29  Is a de minimis common? Not uncommon. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Cap on term to 1.5 to 2 years is common. For tax, 5ï7 year liability is common. 

31  Is warranty insurance common? Uncommon. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Uncommon. 

34  Insurance proceeds? Uncommon. 

35  Third party recoveries? Uncommon. 

Damages, Knowledge 

36  Obligation to mitigate damages? Not required by law, but sometimes incorporated in contracts by express terms. 

37  Exclusion of consequential damages? Common. 
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38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Often silent. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes. Taiwan law. 

40  Is litigation or arbitration more common? If arbitration, 

where? 

Both are common. If an offshore entity is involved in the transaction, it often requests for 

arbitration outside Taiwan, e.g. in Singapore. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Each agreement holder is responsible for the stamp duty levied on the agreement. Stamp 

duty for chattels transfer agreement: TWD12 per agreement. Stamp duty for real property 

transfer agreement is 0.1% of the purchase price. 
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Thailand 

Purchase Price 

1  Is a purchase price adjustment common? 

What type is common (e.g. debt-free, cash-free)? 

Purchase price adjustments are common. All types are seen, including working capital 

adjustment, cash-free debt-free, NAV adjustments. 

2  Is there a collar on the adjustment? Collars not common. May be required for public companies. 

3  Who prepares completion balance sheet? Usually prepared by the target company (but the buyer may be involved in process of 

preparing the accounts). 

4  Is the balance sheet audited? Not necessarily. 

5  Is an earn-out common? More common in private equity transactions when the sellers continue to manage the 

target company after closing. Less common where the seller is completely exiting. Earn-

outs commonly capped. 

6  Is a deposit common?  Not common. 

7  Is an escrow common?  Not uncommon. 

8  Is a break fee common?  Uncommon. 

Conditions Precedent 

9  Express Material Adverse Event (MAE) completion 

condition? 

Uncommon, typically available only where there is a long period before execution and 

completion or a foreign seller. 

10  Is the MAE general or specific? Both are seen. 

11  Quantification of MAE? Uncommon. 

Covenants, Access 

12  Is a non-compete common? Do you use waterfall/blue 

pencil provisions? 

Common, but not from private equity sellers. Waterfall provisions uncommon. 

13  Non-solicit (of employees)? Common (in conjunction with a non-compete). 
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14  Non-solicit (of customers)? Common (in conjunction with a non-compete). 

15  Broad access to books, records, management between 

sign and close? 

Generally get this for private deals. 

16  Is it common to update warranty disclosure or notify of 

possible breach? What is the consequence? 

Updating schedules is common but limited to things like lists of contracts. Notification of 

possible breach is common. Where material breach, right to terminate. 

17  Is a separate tax covenant/indemnity or tax deed 

common? 

Common to have tax indemnity, usually included in purchase agreement. 

Representations & Warranties 

18  Materiality in representations ï how is it quantified (e.g. 

by a $ amount)? 

Materiality qualifiers commonly seen but often not quantified (other than specific 

warranties e.g. contract value). 

19  How is knowledge qualified (e.g. specific people, 

actual/constructive knowledge)? 

Knowledge qualifiers are growing. Often limited to actual knowledge and due enquiry of a 

specified list of senior management. 

20  Is a warranty that there is no materially 

misleading/omitted information common? 

Always requested by buyers, but typically one of the most contested warranties. 

21  Is disclosure of data room common? Becoming more common. 

Repetition of Representations & Warranties 

22  Is it common to repeat warranties at completion/at all 

times between signing and completion? Is a bring-down 

certificate at completion common? 

Repetition at completion common. Bring-down certificate not very common. 

23  What is the applicable standard? True in all material 

respects? Material Adverse Effect standard? 

True and accurate in all material respects is common but often carve-out for fundamental 

representations which must be absolutely true. 

24  Is double materiality common? e.g. where a materiality 

qualification is included in the bring-down condition to 

one partyôs obligation to close as well as in one or more 

representation. 

Double materiality usually avoided. 
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Limitations on Liability 

25  What is the common cap amount (as a percentage of 

purchase price)? 

More buyer-friendly. Usually end up with cap at the purchase price. Key warranties usually 

unlimited or higher than general warranties. 

26  Does the cap (and other limitations on liabilities) apply to 

the whole agreement or just warranties (or other 

particular terms)? 

Both seen regularly. 

27  What are the common exceptions to the cap? Key warranties often excepted (e.g. title, capitalisation, authority). Often tax and specific 

areas of concern, sometimes with specific higher caps. Separate caps can be negotiated. 

28  Is a deductible or basket common? Uncommon to have these limitations. 

29  Is a de minimis common? No de minimis qualification. 

30  How long does liability survive? Are there any common 

carve-outs (e.g. fraud, tax, key warranties)? 

Commonly 3ï5 years. Tax/fraud negotiations start unlimited but often end up around 10 

years. 

31  Is warranty insurance common? Uncommon. Starting to see it in private equity exits. 

Reliance 

32  Do financiers seek to rely on purchaserôs due diligence 

reports? 

Uncommon. 

Set-Offs Against Claims 

33  Is a set-off against claims for tax benefits common? Not commonly seen. 

34  Insurance proceeds? Common for actually received. 

35  Third party recoveries? Common for actually received. 

Damages, Knowledge 

36  Obligation to mitigate damages? Civil law system so not required by law. Not usually stipulated in the purchase agreement. 

37  Exclusion of consequential damages? Quite common. 
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38  Is it common to include provisions that there is no 

liability if buyer had knowledge or buyerôs knowledge no 

effect on warranty/indemnity? 

Often silent. 

Dispute Resolution 

39  Does local law allow for a choice of governing law? 

What is the common governing law? 

Yes, if not contrary to public policy. Thai or English law is more common. 

40  Is litigation or arbitration more common? If arbitration, 

where?  

Case-by-case basis. 

Stamp Duty 

41  If stamp duty is payable, is it normally shared? Stamp duty if signing or bringing original purchase agreement into Thailand. 0.1% of par 

value or of purchase price whichever is higher. Usually buyer pays. 






















































